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IN THE 


United States Court of Appeals 

foe the District of Columbia 


No. 8419 


ANNETTE HORD COOK, Appellant 

v. 

GEORGE T. COOK, Appellee 


BRIEF FOR APPELLANT. 

This appeal involves a review of a final decree of the 
District Court of the United States for the District of Col¬ 
umbia, "ranting the writ of habeas corpus, and is prosecu- 
ed pursuant to the provisions of Title 17, Section 101, Code 
of 1940 (Title 18—Section 26, Code of 1929)—Nuckols v. 
Nuckols, 38 App. D. C. 441. 

The District Court had jurisdiction under the provisions 
of Title 11, Section 315, and Title 16, Section 808 of the 
1940 Code (Title 18, Section 57 and Title 24, Section 208 
of the 1929 Code). After a hearing the District Court 
granted the wTit of habeas corpus (Appellant’s App. 13- 
14). 

Statement of the Case. 

The facts, briefly stated, are that Annette Hord Cook, 
the appellant was the daughter-in-law of George T. Cook, 
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the appellee. That after the marriage of appellant to 
Charles Cook, the son of the appellee, the parties took 
up their residence in Buffalo, New \ork, and where three 
children were born of said marriage, all girls, and whose 
ages are now 9, 12 and 14 years respectively. On May 18, 
1936, the appellant was granted an absolute divorce from 
her husband Charles Cook on the grounds of adultery: 
that custody of the three children was awarded to the ap¬ 
pellant with certain rights of visitation of the children with 
their 'father, Charles Cook at the home of his parents, in 
Buffalo, New York, also his right to visit the children at 
any reasonable time at the home of the appellant in Wash¬ 
ington, D. C. (Appellant’s App. 19-20). Under further 
terms of said order, appellant’s husband was ordered to 
pay her the sum of Five Dollars per week for her support 
and ihaintenance, and also the sum of Fifteen Dollars per 
week for the support, maintenance and education of the 
three children. Following the divorce in Buffalo, the appel¬ 
lant came to the District of Columbia, and went to live with 
her mother in Chevy Chase, Maryland and there estab¬ 
lished a home for herself and three children. 

During the Christmas holidays in the year of 1939, and 
in compliance with the order of the New York Court, the 
appellant sent the children to Buffalo, New York, and in¬ 
stead of returning the children to the appellant in Washing¬ 
ton, D. C. after the holidays, appellant’s husband retained 
them in Buffalo, refused to return them, and instituted a 
proceeding in the court in Buffalo, New York, for modifica¬ 
tion of the decree of May 18, 1936, and asked for custody 
of the children. The case came on to be heard before Judge 
John V. Maloney, both parties being represented by coun¬ 
sel, the appellant being obliged to go to Buffalo for the 
hearing, and as result the court entered an order dated 





February 15, 1940 giving care, custody and control of the 
children to their grandfather, the appellee, until January 
12, 1941, and directing the children to visit the appellant 
in Washington, D. C. during certain holiday periods. The 
court further ordered the total payment of Twenty Dol¬ 
lars per week to the appellant, for herself and children con¬ 
tinue, with the understanding that the sum of Fifteen Dol¬ 
lars per week, be accumulated by the appellant as a fund 
for the future use, benefit and maintenance of the said in¬ 
fant children and to be devoted by the appellant to no other 
purpose (Appellant’s App. 21). The said decree of Feb¬ 
ruary 15, 1940 further provided that application could be 
made bv either party on or after January 15th, 1941 for 
modification or continuation of the said decree (Appellant's 
App. 21-22) and accordingly the appellant through her coun¬ 
sel filed a petition for modification of the said decree, seek¬ 
ing custody of her children, and the appellant’s husband 
likewise filed application for continuation of the said de¬ 
cree: that the petition of the appellant was denied and the 
application of appellant’s husband granted, and on March 
11, 1941 the court entered another decree, temporarily con¬ 
tinuing and entrusting the care, custody and control of the 
three infant girls to their grandfather (Appellant’s App. 
22) appellee herein and continuing the financial provisions 
as provided for in the previous orders (Appellant’s App. 
22-23), and also provided for the children to visit the ap¬ 
pellant during certain holiday seasons and for a short 
period of time in the summer at the close of school. That 
at the suggestion of Judge Maloney, the appellant had 
established her own home, separate from that of her mother 
and had moved to 5201 Chevy Chase Parkway N. W., Wash¬ 
ington, D. C. and to minimize expenses had leased a por¬ 
tion of the premises prior to the visit of the children in 
the summer of 1941 (Appellant’s App. 29), the children 




4 


having remained with her up to the present time. That 
during the school terms of 1941, 1942 and at the present 
timej the three children have attended the public schools 
in the District of Columbia: that the appellant has provided 
for the support of the children from the accumulated funds 
(Appellant’s App. 30) and from her own earnings, in that 
no payments for maintenance of said children have been 
made by the appellee or his son for a long period of time, 
the said payments having been discontinued by the court 
in Buffalo, Xew York. 

On August 10, 1942, the appellee filed a petition for a 
writ of habeas corpus in the court below for custody of 
said children, and the appellant in her answer to said writ 
alleged in substance, that she had complied with the condi¬ 
tions imposed upon her by the New York court, and in or¬ 
der to regain custody of her children, had established her 
own home; that she had improved her financial condition 
substantially; that the appellee and his sister were unable 
to properly devote the time and care required to be shown 
three small girls, and that from the very date of entry of 
the decree granting temporary custody of the children to 
the appellee, the children were compelled to reside at the 
home of their father, along with their stepmother, step¬ 
mother’s stepinother and their half sister. 

The hearing on the writ of habeas corpus began on Au¬ 
gust 24, 1942, and after preliminary argument and discus¬ 
sion before the court, and after listening to and speak¬ 
ing with the three children privately, the court announced 
that the case would be continued until August 27, 1942 and 
would be heard on its merits. Upon stipulation by counsel 
the case was subsequently set for hearing on October 7, 
1942, and considerable and substantial testimony was ad¬ 
duced on behalf of the appellant supporting her conten- 






tion that her conditions and circumstances had materially 
changed since the entry of the decree in New York State 
and that the children desired to remain in Washington 
with appellant (Appellant’s App. 28-35). Further wit¬ 
nesses for the appellant were her daughter Beverly, Doro¬ 
thy Rukowski, who along with her own daughter had come 
to reside with the appellant and her children, and the maid 
Bertha Braxton. At the conclusion of the hearing, the low¬ 
er court took the matter under advisement. On October 
21, 1942, the lower court issued a “Memorandum to the 
Clerk” stating that he found no such changes in circum¬ 
stances or conditions to warrant the court in not giving full 
faith and credit to the decree of the New York Court (Ap¬ 
pellant’s App. 14) and on the same date the lower court 
signed an order directing the three children to be delivered 
to the appellee (Appellant’s App. 14). 

Assignments of Error. 

1. The Court erred in granting the writ of habeas cor¬ 
pus. 

2. The Court erred in holding that it was bound by the 
decree of March 11, 1941, of the Supreme Court, Erie 
County, State of New York. 

3. The Court erred in holding that said decree was valid 
and entitled to full faith and credit by the Courts of the 
District of Columbia. 

4. The Court erred in not holding that it was for the 
best interests and welfare of the children that they should 
remain in the City of Washington, District of Columbia, in 
the care, custody and control of their Mother, the appel¬ 
lant. 
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5. The Court erred in not holding that the preference, 
desires and wishes of the children, that they remain in the 
District of Columbia with their Mother was the controlling 
factor in this case. 

G. The Court erred in not holding that the Mother was 
entitled to the care, custody and control of her minor chil¬ 
dren in preference to their grandfather. 

$ -?r The Court erred in not holding that the appellee was 
not the real custodian of the children under the terms of 
the order of the Supreme Court, State of New York, by 
virtue of the fact that their actual residence was shown to 
have been with their father, Charles F. Cook, and their 
stepmother, and not with the appellee. 

7 The Court erred in holding that the conditions and 
circumstances had not sufficiently changed between March 
11, 1941 and the time of the hearing to justify the children 
remaining in the City of Washington, District of Columbia, 
with the appellant. 

9. The Court erred after taking the case under advise- 
ment, in failing to make proper findings of fact and conclu¬ 
sions of law. .su^ Ry cr- R CrUyv* e m?~ 

The argument to follow, can for the sake of convenience, 
best be summarized under 4 principal headings: 

1. That while a trial court is vested with wide latitude 
in matters pertaining to custody of minor children, and this 
Court has said that when the matter of custody has been 
adjudicated by the court of another jurisdiction, that it is 
necessary in order to warrant the taking of jurisdiction 
by the courts of the District of Columbia, that the circum¬ 
stances which existed at the time of such adjudication 
should have changed, and if change of circumstances and 
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conditions is the only issue to be considered by this Court, 
then it is respectfully contended that there was sufficient 
evidence in this case to show that the exact changes did take 
place that were contemplated by the court in the State of 
New York at the time of entrv of the last decree, and that 
such changes of conditions and circumstances fully war¬ 
ranted and justified the three children in remaining with 
their mother in the District of Columbia. 

2. That while the desires and wishes of minor children 
are not conclusive upon the Court, still where other con¬ 
siderations affecting a decision may be in equipoise, and 
in case of doubt, the wishes of children sufficientlv mature 
to be able to formulate and express a rational opinion as 
to their wishes and desires, should be the controlling factor 
in the case. 

3. That the welfare of the three children is the para¬ 
mount question to be decided by the court in fixing custody, 
and between a grandparent and a mother, the welfare of 
young girls require that they remain with their own mother. 

4. That after taking the case under advisement, the 
lower court in deciding the case should have specifically 
set forth its finding of all the material facts and conclusions 
of law. 


ARGUMENT. 

1. There was ample and sufficient evidence to show such 
change in circumstances and conditions to justify the chil¬ 
dren being permitted to remain in the District of Columbia 
with the appellant. 

If the Court should hold that the ‘‘change in circumstance 
rule” is the only matter to be considered in this case, then 
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it is respectfully submitted that the evidence and testimony 
of both the parties clearly shows a change in circumstances 
and conditions since the entry of the New York decree, and 
the first change took place at the time of the entry of the 
decree by the New York Court on February 15, 1940: a re¬ 
view of the decrees in New York State shows that the 
appellant's husband Charles Cook was not entrusted with 
custody of the children except to visit him at certain times 
and in the original order of May 18, 1936 when the young¬ 
est child was directed to visit her father in Buffalo, she 
was to be sent to the home of her grandparents (Appel¬ 
lant’s App. 19); that notwithstanding the fact that the said 
Charles Cook was the petitioner praying for modification 
of the decree of Mav 18, 1936 and seeking eustodv of the 
children, the Court on February 15, 1940 denied him cus¬ 
tody, but gave temporary custody of the children to their 
grandfather, the appellee until January 12, 1941 (Appel¬ 
lant's App. 21); and the last decree of that court continued 
the temporary custody of the children in the appellee (Ap¬ 
pellant’s App. 22). The foregoing was the condition as to 
custody that existed at the time of entry of the orders, yet 
the evidence clearly shows that the children were 
living with their father, Charles Cook, their stepmother, 
stepmother’s stepmother and half sister both before and 
after the decree of February 15, 1940 (Appellant’s App. 
25) and the appellee further testified that the same condi¬ 
tion as to residence would exist if the children were return¬ 
ed to him (Appellant’s App. 27). In this particular case, 
with thp welfare of these 3 little girls at stake, the forego¬ 
ing represents a most vital change in circumstances and 
conditions that was not contemplated or approved by the 
New York Court. 

There can be little doubt but what the past financial con¬ 
dition of the appellant was a primary factor in the change 
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of custody of the children, and that in awarding temporary 
custody to the appellee, the Court did so to enable the ap¬ 
pellant to improve her state of affability, and to so assist 
her for future provision of the children, the Court directed 
that the payments for maintenance of the appellant and her 
children continue, even during the time that custody of said 
children was in the appellee (Appellant’s App. 21) and 
that magnifies the fact, that the question of finances was 
paramount. There can be no doubt but what the financial 
condition of the appellant has substantially improved to the 
extent, that she is now able to care and provide for her 
children without any assistance whatsoever from the ap¬ 
pellee or his son, and has so provided for them without as¬ 
sistance for some time past (Appellant’s App. 31). At the 
time of change of custody on February 15, 1940 the appel¬ 
lant was earning only One Hundred Dollars ($100.00) per 
month; that at the time of entry of decree of March 11, 
1941 she was earning One Hundred and Thirty-five Dollars 
($135.00) per month, and at the time of hearing of the writ 
of habeas corpus she was earning a salary of One Hundred 
and Fifty Dollars ($150.00) per month and in addition the 
sum of approximately Forty Dollars ($40.00) per month 
doing extra work translating, making her total earnings 
vary from One Hundred and Fifty Dollars ($150.00) to One 
Hundred and Ninety Dollars ($190.00) per month (Appel¬ 
lant’s App. 29). 

At the time of change of custody of the children from 
the appellant to the appellee, the home of the appellant and 
her children was with her mother in Chew Chase, Marv- 
land, but since, the appellant has been able to establish 
her own separate home at 5201 Chevy Chase Parkway, N. 
W. Washington, D. C. consisting of 4 bedrooms, living room, 
dining room, kitchen, 2 baths and front porch and which 
home she shares with one Mrs. Dorothy Rukowski and her 
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daughter and who bears one-half of all the expenses of 
the home (Appellant’s App. 29-33). Surely this change of 
residence is a vital change of circumstances and conditions 
for the better. The foregoing change clearly establishes 
the fact that the appellant did accomplish what she was 
given to understand would have to be done to have the chil- 
dren returned to her, namely improve her financial posi¬ 
tion and establish her own separate home apart from her 
mother (Appellant’s App. 28). 

That a further change in circumstances, is that the 3 
children have become older, and are more capable and bet¬ 
ter able to form a rational opinion. When the 3 children 
were interviewed by a welfare worker in Buffalo, Beverly 
Cook now 14 years of age then stated that when she made 
certain statements to the effect that she preferred to live 
in Buffalo, and that she preferred the schools in Buffalo, 
that she was making comparison to the school in Maryland 
which she had been attending, and not her present school 
in Washington, 1). C., and that she made reference to her 
grandmother’s home in Maryland and not her present home 
with her mother in Washington, and that she now prefer¬ 
red living with her mother at her home in Washington 
than in Buffalo, and that she preferred her present school 
to the schools in Buffalo (Appellant’s App. 34) and upon 
stipulation it was agreed that the testimony of the other 
children Audrey and Louise, 9 and 12 years of age respec¬ 
tively would be entirely corroborative (Appellant's App. 
35).’ 

The testimonv of Mrs. Dorothv Rukowski confirms the ex- 
* — 

celldmt conditions and substantial home life that appellant 
is now providing for her children (Appellant’s App. 33), 
and the fact that the children are well fed, properly clothed 
and cared for, is further supported by the testimony of ap- 
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pellant’s maid Bertha Braxton and who among other things 
testified that the children showed a lot of love and affec¬ 
tion for their mother (Appellant’s App. 35), and all of 
which constitutes a greatly improved economic condition 
than the picture that was before the Court in Buffalo at 
the time of change of custody of these children, and we sub¬ 
mit supports a substantial change of circumstances and con¬ 
ditions. 

If it is to be inferred from the lower Court’s memoran¬ 
dum to the clerk, that the case was considered solely on 
the point of “change of circumstances and conditions” 
(Appellant’s App. 14) then we respectfully contend that 
the lower Court erred in not finding from the testimony 
of the witnesses that a substantial change in circumstances 
and conditions for the better had occurred, and that such 
changes that did occur, were those that met the test, all 
facts being considered, in this particular case. 

In the case of “In Be Leu”, 240 Mich. Reports 240, the 
Michigan Court is dismissing the writ of habeas corpus 
brought by the father who had been granted custody of his 
infant son by the Ohio Court, stated on page 245, in dis¬ 
cussing change in circumstances: 

“Have there been such material changes since the or¬ 
ders of the Ohio court were made, with reference to 
Richard, as should cause this court to refuse to in¬ 
terfere in this proceeding with the mother’s custody? 
Viewing the entire situation as it is presented in the 
record, I am impressed that the question should be 
answered in the affirmative. He is not a strong child 
physically. I have talked with him privately in my of¬ 
fice and find he is possessed with a nervous tempera¬ 
ment. He is without doubt deeply attached to his 
mother and small sister. At this time he is strongly 
adverse to returning to Ohio. It further appears that 
this aversion is intensified by the fact that if he is 
taken from his mother, his home will not be where it 








previously was in Toledo with his grandmother, but 
rather with his father and stepmother. ’ ’ 

The appellant respectfully contends that the foregoing 
case presents a splendid example of necessary change of 
circumstances and conditions to alter custody. If ever there 
was a case in point, we submit the foregoing one is com¬ 
parable, with the instant case before the Court. 

2. The Court erred in not finding that the wishes and 
desires of the 3 children to remain in Washington, D. C. 
with their mother, the appellant, was the decisive and con¬ 
trolling factor in the case. 

That after hearing all the witnesses and statements bv 
counsel, the lower Court failed to render a finding at the 
conclusion of the case, but took the same under advisement. 
The failure of the Court to decide the issue at that time 
conclusively supports the inference and conclusion, that 
the testimony offered by both sides was in equipoise and 
that the Court was in doubt and the desires and 
wishes of the children should have been the de¬ 
cisive and controlling factor. There can be no doubt but 
what the children are all strongly adverse to returning to 
Buffalo, New York, and where they will be required to live, 
not with the appellee, but with their father, stepmother, 
stepmother’s stepmother and half sister, and the children 
have at all times expressed their preference to remain with 
their mother in Washington, and with whom we submit they 
rightfully belong (Appellant's App. 34-35). 

In the case of In Re Stockman, 71 Mich. Reports IS, the 
Court on page 248 said: 

“Comity cannot be considered in a case like this, where 
the future welfare of the child is the vital question in 
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Hie case. Tlie good of the child is superior to all other 
considerations. It is the polar star to guide to the con¬ 
clusion in all cases of infants, whether the question 
is raised upon a writ of habeas corpus or in a court of 
chancery. The infant's desire in determining where 
she shall reside, if of sufficient age and uninfluenced, 
is always listened to with interest, and in this case we 
have it marked, and most emphatic, she wants to re¬ 
main where she is.” 

In discussing desires and wishes of children in the case 

(Jyc 

of Bishop v. Benear, Supreme Court of Oklahoma, 270 
P. o69, the Court on page 571 stated: 

“The learned trial court erred in not taking into con¬ 
sideration the wishes of these children in determining 
their custody * * *. It is the paramount question to be 
decided by the court in fixing the custody of a child. 
It is the interest of the infant, whose own judgment 
should be consulted when the infant has sufficiently 
matured for its exercise.” (Italics supplied.) 

In the case of Cummins v. Bird, 230 Kv. 296; 19 S. W. 
(2) 959, the Court on the question of custody of children on 
page 961 stated: 

“The determination of that question, of course, is not 
for the child, but, upon the issue of her custody, the 
wishes of an intelligent girl 12 years old are entitled to 
respect and in the case of doubt, or where the considera¬ 
tions affecting a decision may be in equipoise, her de¬ 
sire in the matter may be decisive.” (Italics supplied.) 

In the case of Vilas v. Vilas, Supreme Court of Arkansas 
reported in 42 S. W. (2) 379, the Court stated cn page 380: 

“That his conclusion in regard to custody of the chil¬ 
dren was largely controlled by the wishes of the chil¬ 
dren themselves.” 

Another case in which the desires and wishes of the child 
was the predominating factor in the decision of the Court 
was in Lipsev v. Battle, 80 Ark. 287; 97 S. W. 49, and in 
which the Court on page 51 stated: 
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“Courts not only respect the rights and feelings of the 
parents, but when the child is of sufficient age, they give 
also consideration to its wishes. The child in this case 
is nearly 13 years of age. She expressed a decided pref¬ 
erence to dwell with her mother. So far as the evi¬ 
dence shows, this mother and child are sincerely at¬ 
tached to each other, and this feeding should n-ot he dis¬ 
regarded nor the ties of affection surrendered indess 
the welfare of the child clearly demands that she be 
separated from her mother.'’ Italics supplied.) 

Other cases cited are: 

Cariola v. Cariola, 225 NYS 692. 

Sheehv v. Sheehy, 88 N. II. 223,227. 

The foregoing cases amply sustain the proposition, that 
while the wishes and desires of children are not conclusive 
upon the Court, still when children sufficiently mature do 
express an opinion and state their preference, then such 
wishes should be a controlling factor in a case where other 
considerations are equal and the determination of the Court 
is in doubt. There is no question but what the 3 Cook chil¬ 
dren expressed their desire at all times to remain with their 
mother, and Beverly Cook, age 13 years, testified (Appel¬ 
lant’s App. 34-35) that it was the desire and wish of herself 
and her sisters that they be allowed to remain in Washing¬ 
ton with their mother and not be made to return to Buf¬ 
falo to the home of their father. That she and her sisters 
received good care and treatment with their mother, that 
she had been taught to cook, and that her sisters were also 
being taught to cook, and that she had made new friends 
and acquaintances in Washington whom she liked and that 
she wished to remain here. 

Upon stipulation between counsel it was decided that the 
children, Louise Cook, age 12 years, and Audrey Cook, age 
9, he not required to testify and it was agreed that their 
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testimony would be similar to that of their sister, Beverly, 
and would be entirely corroborative (Appellant’s App. 35). 

In view of the foregoing can it be doubted that the chil¬ 
dren desire to remain with their mother and it is respect¬ 
fully contended that their wishes in this particular case 
should control. 

3. The paramount question to be considered, in a pro¬ 
ceeding concerning custody of minor children is welfare 
and as between grandfather and mother it is essential to 
their welfare that thev remain in the eustodv of their mother. 

V 4> 

While it is the contention of the appellant that the ap¬ 
pellee has never been the actual custodian of the children 
hut has at all times placed the children in the care and cus¬ 
tody of their father, and to whom custody had been denied 
by the courts of New York State, still under the order of 
the lower court, the appellant was ordered to deliver to the 
appellee on his demand forthwith the said children. 

The Code of Law for the District of Columbia (1940) 
Title 21 Section 101 states: 

“The father and mother shall be the natural guardians 
of the person of their minor children. If either dies 
or is incapable of acting, the natural guardianship of 
the person shall devolve upon the other.” 

In the case of Sardo v. Villapiano, 65 App. D. C. 121, this 
Court said, page 122: 

“It is established both by statute and common law that 
as between the grandfather and the mother the child 
should be intrusted to the mother, unless such a course 
is inconsistent with the child’s welfare.” 

There is no doubt but what the appellee is in a financial 
position to provide the children with the material things of 
life far beyond the reach of the appellant and that his aver- 
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agb yearly earnings are between $20,000.00 and $25,000.00 
per year, but he can never provide a substitute for mother 
love. And it is a strange set of circumstances that since 
October, 1941, that the appellee and his son, the father of 
these 3 girls have totally ignored them so far as financial 
assistance is concerned and yet profess to have their wel¬ 
fare at heart (Appellant’s App. 30). 

In American Jurisprudence, Volume 39, Paragraph 22, 
the following is stated on page 611: 

“The requirement that the welfare and best interests 
of a child govern the award of its custody has never 
been extended so far as to require custody to be award¬ 
ed solely upon the basis of financial or other material 
advantages which the respective claimants can give the 
child. The object to be sought for the child is not so 
much the luxurv and social advantages which more 
wealthy guardians might be able to give, as the whole¬ 
some, intellectual and moral atmosphere most likely to 
be found in its natural home, even though it is one of 
poverty.” 

In the case of Xorval v. Zinmaster, Supreme Court of 
Nebraska, reported in 77 X. W. 373, the Court on pages 374, 
375, stated as follows: 

“The court has never deprived a parent of custody of 
a child merely because, on financial or other grounds, 
a stranger might better provide. The statute declares 
and nature demands that the right shall be in the parent 
unless the parent be affirmativelv unfit * * *. 

It is also to be observed that, under the circum¬ 
stances, to award the custody to the grandfather is, in 
effect, to take the children from their mother and place 
them in constant association with their father, and so 
submit them to his moral control and direction, and 
this in conflict with the terms of the decree of di¬ 
vorce.” 

In the case of Stapler v. Leamons, ei al., Supreme Court 
of Appeals of AVest Virginia, reported in 132 S. E. 507, and 
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which arose out of a writ of habeas corpus filed by the fath¬ 
er of a child who had been granted custody of his minor 
child by a Texas court, the West Virginia court on page 
509 said: 

“It is not to the interest of this voung child to be 
taken from its mother, who conceived and bore him, 
and had administered to his wants since birth, and de¬ 
liver his custody to a father so selfish and inhuman as 
to drive the mother away without justification at a 
time when above all others she most needed his sym¬ 
pathetic forbearance and, depriving her of her child 
without considering her feelings or rights, or giving 
her an opportunity to reform her conduct and who now 
seeks to place the child in a home managed by a stran¬ 
ger. The courts do not these davs take from mothers 
their children of tender years, even for a father, if the 
mother is a fit person and has a home for them, but look 
at all the circumstances. The welfare of the child is 
the test. The welfare of a tender child is with the 
mother generally.” 

It is obvious that the desire of the appellee to regain 
legal custody of these children is an interest motivated 
by a desire to obtain the children, not for himself, or so 
they may reside at his home, but solely to regain them for 
his son. Surely welfare of these little girls is paramount, 
and can it even be reasonably argued that their interests 
will be better served living apart from a mother they dear¬ 
ly love, and to whom the court in New York saw fit to award 
custody at the time she obtained her divorce from the ap¬ 
pellee’s son. 

In the case of Linch v. Harden, Supreme Court of Wyo¬ 
ming, reported in 176 P. 156, the court on page 158 stated 
as follows: 

“It appears at the time the matter of custody of the 
child was heard by the Oregon court, there was evi¬ 
dence to the effect that the mother was not at that time 
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a fit person to have the care of the child for reasons 
not necessary to here state. Whatever objection there 
may have been to her having custody of the child, and 

1 however well founded such objection may have been, 
the evidence before the court at the hearing of the pres¬ 
ent case is, in our opinion sufficient to sustain the con¬ 
clusion that these objections no longer exist, and that 
the mother is now in a situation and condition to prop- 
crlv care for her child * * *. That the welfare of a fc- 
male child of tender years is best subserved by being in 
the care and custody of its mother, if she is competent 
and a lit person to discharge those duties is generally 
conceded.” 

In the case of Hersey v. Hersev, 271 Mass. 545; 171 NE 
815, and in which case the Mass. Court had modified its or¬ 
der and had given custody of an infant child to its father, 
the mother having taken the infant to Maine, the Court in 
deciding the issue stated on page S20: 

“This is not a proceeding to discipline the respond¬ 
ent for her shortcomings. It is not a proceeding to re¬ 
ward the petitioner for any wrong which he may have 
suffered. It is a proceeding solely with reference to a 
little girl. The governing principle by which the court 
must be guided in deciding issues is the welfare of the 
child. That is so both as a matter of law and as mat¬ 
ter of humanity. Every public and private consider¬ 
ation establishes this as the dominating rule. There 
is nothing in the record to justify the conclusion that 
the child is not happy and healthy in her present home. 
The evidence was that she was attending school. She 
has the constant care of her own mother and is being 
reared with her baby brother of the half blood.” 

In the case of Griffin v. Griffin, Supreme Court of Oregon, 
reported in 187 P. 598, a writ of habeas corpus was filed by 
a father on the strength of a modified decree by the Cali¬ 
fornia court granting him custody of his two minor daugh¬ 
ters age 11 and 13 years, the Oregon court on page 604 
said; 
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“The best interest of these little "iris does not de¬ 
mand that they should be deprived of the loving care 
of an affectionate mother during the time they are ad¬ 
vancing to womanhood. The father proposes an ex¬ 
periment merely of having them cared for by their 
grandmother or aunt, one of whom is expected to go 
from Oregon to California for that purpose.” 

It is fundamental, that a mother who is capable, able and 
willing to take care of, and provide for her children is en¬ 
titled to them, especially three girls, and it is the heritage 
of motherhood and childhood. In the law, the authority 
of a mother to have possession and control of her children 
should know no limit, except that such authority should be 
so exercised to the end, that the welfare of the children is 
at all times the prime consideration. It is therefore respect¬ 
fully stated, that on the basis of the law and the evidence, 
that compelling these girls to be sent to Buffalo, Xew York, 
and remove them from the care, custody and control of their 
own mother will most certainly not be for their best inter¬ 
est and welfare. 

A. That at the conclusion of the hearing on the writ of 
habeas corpus, the lower Court stated that the case would 
be taken under advisement, and on October 21, 1942, the 
Court signed an order and issued a memorandum to the 
clerk and included in which was onlv a reference to “chansre 
in circumstances and conditions.” 

Buie 52 of the Federal Rules of Civil Procedure (a) in 
part states: 

“In all actions tried upon the facts without a jury, 
the court shall find the facts specially and state sepa¬ 
rately its conclusions of law thereon and direct the en¬ 
try of the appropriate judgment * # 
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The “Memorandum for the Clerk” reads as follows: 

“Petition granted. I find no such change in circum- 

1 stances or conditions to warrant this Court in not giv¬ 
ing full faith and credit to the decree of the New York 
Court, which had jurisdiction over the parents and the 
children, and which after due consideration made the 
order it did.” (Appellant's App. 14.) 

If the foregoing is to be considered as the finding of facts 
and conclusions of law in the instant case, then it is respect¬ 
fully submitted that the lower court erred in limiting its 
findings to only the one question of “change of circum¬ 
stances and conditions” and failed to discuss welfare and 
the desires and wishes of the children. Surely it cannot be 
said that the “change of circumstances and conditions” rule 

is an iron clad one that stands bv itself to the exclusion of 

% 

other facts and more particularly welfare. 

In the case of Foster v. Foster, S Cal. (2) 719, 68 P. (2) 
711) on page 723 the Court stated: 

“We do not wish to be understood as holding that 
‘the change of circumstance * rule is an absolute iron 
clad rule, and that there can be no possible exception 

i to it. It is perhaps possible to conceive of a case in 
which, despite the fact that there was apparently no 
change of circumstances, never the less the welfare of 
the child might require that the previous order of cus¬ 
tody be changed.” 

In the case of Titcomb v. Superior Court in and for 
Santa Clara County, Supreme Court of California report¬ 
ed 29 P. (2) 206, the Court on page 209 stated: 

1 “The paramount concern in awarding custody as be¬ 
tween parents is the welfare of the child who is not the 
property of his parents. If it appears that the cir¬ 
cumstances upon which the prior order of another state 
is based have not changed, our courts on principle of 
comity, may refuse to change a decree of custody, but 
the decree of another state is never a bar to inquiry as 
to the best interests of the child.” Citing In re Wen- 
man, 33 App. Cal. b92; 165 P. 1024. 
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In view of tlie lengthy testimony adduced at this hear¬ 
ing, the various questions involved, the appellant submits 
respectfully that the “Memorandum for the Clerk” issued 
by the lower Court does not satisfy the requirements under 
Rule 52 of the Federal Rules of Civil Procedure. 

In the case of Fogel, et aJ. v. General Credit, Inc., 71 App. 
D. C. 338, this Court on pages 338-339 stated, in making 
reference to the decree of the Trial Court: 

“There is nothing in the record indicating what the 
admitted evidence was, or what the court found as ad¬ 
mitted facts. If the foregoing recital was intended to 
be a finding of facts, it was but partial. Numerous 
other items of fact were in issue under the pleadings.” 

In the case of Rainey v. Rainey, App. D. C. Nos. 8136 
and 8137, this Court on page 2 stated: 

“No findings were filed by the trial judge; no brief 
was filed in this court on behalf of appellee; and the 
record is so inadequate as to make impossible the de¬ 
termination of several points urged by the appellant. 
We have here, therefore, a striking demonstration of 
the salutary character of Rule 52 of the Federal Rules 
of Civil Procedure, which requires that in all actions 
tried upon the facts without a jury, the court shall find 
the facts specially and state separately its conclusions 
of law.” 

If this Court should hold that the requirements of Rule 
52 of the Rules of Civil Procedure have been met, then it is 
respectfully contended that the lower Court erred in limit¬ 
ing its findings in said Memorandum to only the question 
of “Change of circumstances and conditions,” and ex¬ 
cluded the other items of fact which we respectfully submit 


were in issue. 
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Conclusion. 

In conclusion it is respectfully submitted that upon the 
law and the facts in this case, the decree of the lower court 
should be reversed and these three little girls should be per¬ 
mitted to remain in the care, custody and control of their 
mother, and to remove them from their present home, would 
be to destroy the most sacred human relationship, that of 
mother and child, and would be calculated to work irrep- 
enkble damage. The record justifies the conclusion that 
the welfare and best interest of the children require that 
they remain in Washington, D. C., with their own mother 
who is ready, able and willing to provide and care for them 
without the assistance of the appellee or his son. 

Respectfully submitted, 

P. BATEMAN ENNIS, 
Attorney for Appellant, 

S50 Shoreham Building, 
Washington, D. C. 
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APPENDIX. 

1 Petition for Writ of Habeas Corpus. 

(Filed Aug. 5,1942.) 

Petitioner herein respectfully shows to the Court as 
follows: 

1. That petitioner is a legal resident of the State of 
New York, having residence in the County of Erie. 

2. That respondent, upon the best belief and knowledge 
of petitioner, is residing in the District of Columbia, the 
last address known to petitioner being 5201 Chevy Chase 
Parkway, N. W., Washington, D. C. 

3. That the marriage of petitioners son and respondent 
was terminated by a decree of divorce made and entered in 
the Supreme Court of Erie County, State of New York, 
and dated May 23,1930. 

4. The order of May IS, 1936, which was signed on May 
23, 1936, provided that custody of the three minor children 
of the marriage, Beverly, Louise and Audrey Cook, should 
be in respondent herein except for stated periods when they 
were to be in the custody of their father. 

5. On application of defendant in that case Charles F. 
Cook, the Court entered an order, on February 15, 1940, 
under which custody of the children remained in the mother, 
after January 12, 1941, and in their grandfather, Dr. 
George T. Cook, of Buffalo, New York, petitioner herein, 
until that date. Visits to the mother during Easter, Christ¬ 
mas and school vacation were provided. Defendant 

2 was required to continue payments of alimony and 
funds for support of the children, and under the mod¬ 
ification the mother (plaintiff in the original action) was 
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required to accumulate the payments for support of the 
children for their future use. 

G. On application by Annette Hord Cook, plaintiff, for a 
modification of the Order of February 15, 1940, and an 
application for a continuation of that order by Charles F. 
Cdok, defendant, the Court instituted an investigation 
through the Children's Aid and Society for the Prevention 
of Cruelty to Children, and on March 11, 1941, 

(a) Denied the application of plaintiff Annette Hord 
Cook for modification of the Order of February 14, 1940, 
and 

(b) Granted the application of Charles F. Cook for a 
continuance of that Order, and 

(e) Granted custody and control of the children to 
their grandfather, Dr. George T. Cook, of Buffalo, New 
York, (petitioner herein) ‘‘until further order by this 
Court'*, with custody in their mother Annette Iiord Cook, 
plaintiff, during Christmas and Easter vacations and for 
the period from the close of the school year in June until 
July 31st each year. The Order of the Court further pro¬ 
vided that expenses of transportation to and from Wash¬ 
ington, D. C. was to be borne, one-half by the father, 
Charles F. Cook and one-half from the fund respondent 
herein had been ordered to accumulate under Order of the 
Court dated February 15, 1940. 

7. Likewise by said Order the defendant was directed 
to continue payments to respondent herein for future 
support, totaling $20 each week (being $5 per week for 
each child and $5 for respondent herein). Respondent 
herein was directed to deposit of said payments $15 each 
week together with previously accumulated payments total¬ 
ing $800 in the Riggs National Bank, Washington, D. C., 
for the account of the children. 
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8. During the visits of the children in Washington, D. C. 
respondent was authorized to spend from this fund, 
deposited as aforesaid, the sum of $25 each week for 
their maintenance. 

9. The Court directed that respondent herein designate 
someone in New York as her representative to receive 
service of papers and on April 12, 1941, she so designated 
Charles F. Blair, Esq., of the city of Buffalo, New York. 

10. Under the terms of the Order of the Court of March 
11, 1941, the children were sent to the home of respondent, 
Annette Hord Cook, in Washington, D. C. on or about the 
20th day of June, 1941, and under said Order were to be 
returned to the city of Buffalo and to the custody of 
George T. Cook, on the 31st day of July, 1941. Notwith¬ 
standing said Order the said children were not so returned 
by respondent herein. On August 2, 1941, defendant 
Charles T. Cook telephoned plaintiff to inquire when the 
children would be returned to Buffalo, and respondent re¬ 
plied she would not send them back nor permit defendant 
to communicate with them. On September 1, 1941, de¬ 
fendant again called on the telephone demanding return 
of the children to the custody of their grandfather, as re¬ 
quired by the Order of Court. Nevertheless respondent 
herein again failed and refused to return said children. 

11. On August 3, 1941, the grandfather, Dr. George T. 
Cook, telegraphed Mrs. Annette Hord Cook, demanding 
return of the children and received only an answer from the 
telegraph company stating “Mrs. Annette Cook left city 
on vacation. ” 

12. October 9, 1941, Dr. George T. Cook asked the 
Court for a rule to show cause why Mrs. Cook should not 
be held in contempt of Court, requiring her appearance on 
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October 27,1941, and on November 6, 1941, the Court, after 
proof of service on Annette Hord Cook, and her designated 
attorney, Charles F. Blair, found that she had “failed and 
refused to return said infant children as ordered and di¬ 
rected and has ever since failed and refused to comply 
with the provisions of the Order” and ordered. 

(a) Annette Hord Cook in Contempt of Court, and 

(b) Ordered that she purge herself of said Con- 
4 tempt by delivering said children to George T. Cook 
in the City -of Buffalo, New York, and 

(c) That until she has so purged herself of contempt 
defendant Charles F. Cook should not be required to make 
payments of $20 per week for support of plaintiff and 
children, but such amount was to be deposited in a bank in 
Biiffalo, New York, (which has been done). 

(d) Plaintiff Annette Hord Cook was prohibited from 
withdrawing further sums from the fund of $S00 accumu¬ 
lated in the Biggs National Bank, Washington, D. C. on 
previous order of the Court. 

13. Notwithstanding the Order of the Court of March 
11,1941, and the Contempt Order of November 6,1941, Mrs. 
Cook has failed and refused to return the children to the 
custody of their grandfather, Dr. George T. Cook, and still 
refuses to return them. On July 2, 1942, Charles F. Cook, 
father of the children, and their grandfather, Dr. George 
T. Cook, in whose custody the children have been placed 
by the Court, came to Washington, D. C. and called at the 
home of Mrs. Cook and the children, to visit with them and 
to take them to Buffalo in accordance with the terms of 
the Order of the Court. Mrs. Cook again failed and refused 
to deliver the children to the custodv of their grandfather, 
and informed their father, Charles F. Cook, in writing, 
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she bad no intention of permitting them to come to him. 
Her note, dated July 2,1942, is as follows: 

5201 Chevy Chase Prky. 
Washington, D. C. 
July 2,1942 

Mr. Charles F. Cook 
550 Linwood Avenue 
Buffalo, New York 

Chuck: 

For many reasons I have decided not to allow the 

children to visit you this summer. I am surprised that 

you even supposed that I might. 

Please do not write or wire them anv more about 

•> 

visiting you. 

You are welcome to visit them in my living room, if 
you can find the time to come to Washington to see 
them. This invitation does not include any other mem¬ 
bers of your family. 

ANNETTE HORD COOK. 

5 By this note she refused to permit their grand¬ 

father, in whose custody the children have been plac¬ 
ed by the Supreme Court of New York, even to visit with 
them. 

14. Writ of habeas corpus was denied by this Court on 
July 2, 1942, on the ground issuance of the writ prior to 
July 31, 1942, might result in a modification of the Order 
of the Supreme Court of New York. 

15. Respondent has refused, and continues to refuse 
to return the children to custody of petitioner, in accord¬ 
ance with the order of the Supreme Court of the State of 
New York. 
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Wherefore, petitioner prays that this Court now recog¬ 
nize the judgment and order of the Supreme Court of 
the State of Xew York, and that a Writ of Habeas Corpus 
be issued requiring respondent to produce the bodies of 
said infant children, Beverly Cook, Liouise Cook and 

Audrey Cook, before this Court forthwith, on the_day 

of .., to have this Court hold that peti¬ 

tioner is entitled to have the custody of said minor children, 
Beverly Cook, Louise Cook and Audrey Cook, and that the 
Court order respondent to return said minor children to 
the custody of petitioner and demand such other and further 
orders as the Court may deem proper in the premises. 

GEORGE T. COOK. 

Mildred E. Reeves, 

Attorney for Petitioner, 

71G Investment Building, 

Washington, D. C. 


State of Xew York,'! 

County of Erie, Iss.: 

City of Buffalo. J 

George T. Cook, being first duly sworn, admitted to law, 
on oath deposes and says that he has read the foregoing 
petition by him subscribed and knows the contents thereof; 
that those matters and things stated of his own knowledge 
arte true and those stated on information and belief he 
verily believes to be true. 

GEORGE T. COOK. 

Subscribed and sworn to before me this 3rd day of Au¬ 
gust, 1942. 


PHILIP J. SMYTH, 

Notary Public . 
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6 Let the Writ Issue, returnable August 10, 1942 at 

10:00 A. M. 

DAVID A. PINE, 
Judge. 

Let the writ issue, returnable August 24, 1942, at 10:00 
A. M. 

DAVID A. PINE, 
Judge. 


7 Return to Writ of Habeas Corpus and Answer 

to Petition for Writ. 

To the Honorable Justices of the District Court of the 

United States for the District of Columbia. 

The return of Annette Hord Cook to the writ of habeas 
corpus issued herein, and her answer to the petition for the 
writ of habeas corpus, respectfully represent as follows: 

1. Respondent admits the allegations contained in para¬ 
graphs one and two. 

2. Respondent admits the marriage of petitioner’s son 
and respondent was terminated by a decree of absolute di¬ 
vorce, made and entered in the Supreme Court of Erie 
County, State of New York, dated May 23, 1936, but further 
states that in the said proceedings, the respondent was the 
plaintiff, and a copy of said decree is attached hereto and 
referred to as Respondent’s Exhibit “A”. 

4. That it is admitted that the order of May 18, 1936, 
and which was signed on May 23, 1936, awarded the cus¬ 
tody of the three minor children to the parties, namely, 
Beverly, Louise and Audrey Cook to the respondent, ex¬ 
cept for certain stated periods of time as is more specifically 
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set forth on Page 2, paragraph (a) of Exhibit “A” at¬ 
tached hereto. 

5. The respondent admits the allegations contained in 
paragraph 5, relative to the order of the Court enter- 

S ed on February 15, 1940, and hereto attaches a copy 
of the said order and which is hereafter referred to 
as Respondent’s Exhibit “B”. 

6. Respondent admits that she was the moving party in 
an application for modification of the order of the Court 
referred to as Exhibit “B”, and further admits that the 
said Court caused an investigation to be instituted by the 
Children’s Aid and Society for the Prevention of Cruelty to 
Children, but is without knowledge of the contents of the 
report returned to the Court; and it is further admitted that 
the said application for modification of the Order of Feb¬ 
ruary 15, 1940 was denied and that the application of 
Charles F. Cook, the defendant in the original action, for 
a continuance of the original order, was granted; and it is 
further admitted that the custody and control of the three 
minor children was granted to their grandfather, George 
T. Cook, petitioner herein, “until further order by the 
COurt”, and all of which is set forth verbatim in Respond¬ 
ent’s Exhibit “C”, being the order of the Court dated 
March 11, 1941. 

* • * • * 

10 15. Respondent admits that she has refused and 

that she continues to refuse to return the children to 
the custody of the petitioner and for reasons specifically as¬ 
signs the following: 

(a) that the three children on occasions too numerous 
to recite, have pled with respondent not to allow them to 
return to the custody of the petitioner or of their father and 
stepmother in the City of Buffalo, State of New York. 
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11 (b) that since the date of the last order entered 

in the Supreme Court, Erie County, State of New 
York, your respondent believes that there have been ma¬ 
terial changes in circumstances and conditions and that 
the future welfare of her children requires that they re¬ 
main in her custody in the District of Columbia. 

(c) that since the date of the entry of the last decree, 
respondent has obtained a position as Secretary at the 
Chilean Embassy, 2154 Florida Avenue, X. AY., in the City 
of Washington, D. C. and at the present time she is earning 
as salary at this position the amount of $150 per month, 
an increase of $15 per month over her earnings at the time 
of the entry of the last decree; that she is also able to earn 
additional sums by virtue of certain dictation and transla¬ 
tions that she is able to do at home in the evenings for the 
Costa Rican Minister. 

(d) that based on information furnished by the three 
children of the respondent, and not withstanding the cus¬ 
tody of the said children was entrusted to the petitioner 
herein, and not to the defendant in the original divorce pro¬ 
ceeding, your respondent has been advised that immediately 
following the entry of the last order the children were 
turned over to the father, defendant herein, by the peti¬ 
tioner and were obliged to spend practically their entire 
lime in the custody of the defendant and their stepmother, 
and that on occasions the defendant would be required to 
remain away from Buffalo over night due to the fact that 
he was then employed at a point practically sixty miles 
from Buffalo; that your respondent further believes that 
her children have been mistreated and punished without 
justifiable reason, not in a physical manner, but in other 
ways, and that their home life in Buffalo has been most un¬ 
happy; that your respondent is further informed that each 
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of the children stayed only one night a week at the peti¬ 
tioner’s home and on those instances only one at a time, not¬ 
withstanding the order of the Court which directed that the 
said children be temporarily given and entrusted to Dr. 

George T. Cook. And your respondent respectfully 
12 submits that in requiring the children to live with 
their father and stepmother that he violated the 
terms of the said order. 

That your respondent is informed that the reason the 
children have not been allowed to remain together in the 
home of the petitioner is because of the fact that the peti¬ 
tioner's sister. Miss Florence Cook, who is advanced in 
velars and ill of health, has complained that she could not 
stand more than one child in the house at a time; that your 
respondent further believes that the said Florence Cook 
is suffering with an aggravated thyroid condition and is 
emotionally unstrung, and while the condition of Miss Cook 
whs known to the Court at the time of the entry of the last 
order, the respondent believes and feels that her condition 
has become progressively worse, and all of which would 
tend to upset the children if they were obliged to return to 
the petitioner’s home and would, no doubt, eliminate the 
possibility of a real home life, so essential to growing chil¬ 
dren. 

That the petitioner is a practicing physician and as such 
is required to be away from his home a great deal of the 
time, and with the induction of a great number of the 
younger physicians into the armed forces of the Govern¬ 
ment, the practice of the petitioner has, no doubt, or will, no 
doubt, materially increase and require him to devote a 
greater portion of his time towards that end, and will pre¬ 
clude from giving the children the proper attention. Peti¬ 
tioner is now in advanced years and respondent believes 
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lie has aged considerably since the date of the last or¬ 
der. 

That when the children returned to the home of the re¬ 
spondent in the month of June, 1941, respondent noticed an 
unusual change in the physical condition of her daughter 
Beverly and that she seemed to have lost her pep and vitali¬ 
ty and all of which changes took place since the chil- 
13 dren had been entrusted to the custody of the peti¬ 
tioner. That since the time the children have been with 
the respondent, and more particularly Beverly, they have 
gained in weight and vitality and have often expressed their 
happiness in being with the respondent; that the children 
have made many delightful acquaintances and have express¬ 
ed their desire to remain in the City of Washington with 
the respondent permanently. 

That Beverley, who is thirteen years of age, has com¬ 
pleted the second year of Junior High at the Alice Deal 
Junior High School and is most desirous of continuing there 
until graduation; that her marks have been good and she is 
well pleased with the environment of the school. 

That Louise, who is twelve years of age, has just com¬ 
pleted the sixth grade of school with excellent marks and 
has expressed her desire to enter the first year of Alice 
Deal Junior High School in the Fall along with her sister, 
Beverley. 

That Audrey, who is nine years of age, has completed the 
third grade at the Ben Murch School and her marks have 
been very good and she has expressed her desire to con¬ 
tinue there, and in fact all of the children have expressed 
their desire that they he allowed to remain and continue the 
pursuit of their studies at the same schools that they have 
attended during the past year. 
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And for such other and further reasons that will be sub¬ 
mitted to the Court at the time of the hearing of this writ. 

WHEREFORE, the premises considered, respondent 
prays: 

1. That the Writ of Habeas Corpus be dismissed. 

2. That the Court determine that the welfare and the best 
interests of the children, Beverley, Louise and Audrey 
Cook, best be served by their remaining in the custody 
of their mother. 

2. That an order be passed by this honorable Court giving 
and entrusting permanent custody of the infant chil¬ 
dren, Beverley, Louise and Audrey Cook, to their 
mother, respondent herein. 

14 4. And for such other and further relief that the 

Court may deem just and proper. 

I ANNETTE HORD COOK. 

P. Bateman Ennis, 

850 Shoreham Building, 

Washington, D. C. 


District of Columbia, ss.: 

ANNETTE HORD COOK, being first duly sworn, ac¬ 
cording to law, on oath deposes and says that she has read 
the foregoing return to Writ of Habeas Corpus, and answer 
to Petition for Writ by her subscribed and knows the con¬ 
tents thereof; that those matters and things stated of her 
own knowledge are true and those stated on information 
and belief she verily believes to be true. 


ANNETTE HORD COOK. 
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Subscribed and sworn to before me this 24th day of 
August, 1942. 

CHARLES E. STEWART, 
Clerk. 

Service of copy of return to Writ of Habeas Corpus and 
answer to petition for Writ acknowledged this 24th of 
August, 1942. 

MILDRED E. REEVES, 
Attorney for Petitioner. 


29 Order for Continuance. 

The above entitled cause, having come on to be heard by 
the Court on the 24tli of August, 1942, and having been con¬ 
tinued until August 26th, 1942, and counsel for said par¬ 
ties appearing in Court, and upon mutual agreement be¬ 
tween counsel it is, 

ORDERED, ADJUDGED and DECREED, that the 
Court will continue and hear this cause on Wednesday, 
October 7th, 1942, at 10:00 A. M. 

MATTHEW P. McGUIRE, 
Justice. 

We consent: 

Mildred E. Reeves, 

Attorney for Petitioner. 

P. Bateman Ennis, 

Attorney for Respondent. 


30 Order. 

Upon consideration of the Petition, the Writ of Habeas 
Corpus issued herein, the return thereto, and the Court 
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having heard testimony, received evidence and heard argu¬ 
ment of counsel on behalf of petitioner and respondent, and 
it appearing to the Court that no substantial change of cir¬ 
cumstances or conditions has occurred since March 11,1941, 
the date of the last order of the Supreme Court of Erie 
County, New York, awarding custody of the infants Bever¬ 
ly Cook, Louise Cook and Audrey Cook, to the petitioner, 
and that said petitioner is now entitled to custody of said 
children, it is, by the Court, this 21st day of October, 1942, 

ADJUDGED, ORDERED and DECREED, that the writ 
of Habeas Corpus be sustained; and it is further ordered 
that the respondent, Annette Hord Cook, is hereby ordered 
to deliver to the petitioner George T. Cook, forthwith on 
his demand the three said infants, namely, Beverly Cook, 
Louise Cook and Audrey Cook. 

(s) MATTHEW F. McGUIRE, 
Justice. 


31 Memorandum for the Clerk. 

Petition granted. 

I find no such change in circumstances or conditions to 
warrant this Court in not giving full faith and credit to the 
decree of the New York Court, which had jurisdiction over 
the parents and the children, and which after due considera¬ 
tion made the order it did. 

(s) MATTHEW F. McGUIRE, 

Justice. 

October 21, 1942. 
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32 Notice of Appeal. 

Notice is hereby given this 28th day of October, 1942, 
that Annette Hord Cook, respondent herein, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
21st day of October, 1942 in favor of George T. Cook, peti¬ 
tioner, against said Annette Hord Cook. 

P. BATEMAN ENNIS, 
Attorney for Respondent, 
Annette Hord Cook, 

850 Shoreham Building, 
Washing-ton, 1). C. 


51 Order Extending Time of Docketing Appeal. 

Upon consideration of the consents of counsel here below 
noted, it is by the Court this 3d day of December, 1942, 

ORDERED, that the time for filing the record on appeal 
and docketing the above entitled action be and the same is 
hereby extended to December 22,1942. 

By the Court: 

MATTHEW F. McGUIRE, 
Justice. 

I consent: 

P. Bateman Ennis, 

850 Shoreham Bldg., 

Washington, D. C., 

Attorney for Annette Hord Cook. 

Mildred E. Reeves, 

Investment Building, 

Washington, D. C. 

Attorney for Georye F. Cook. 
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33 Assignments of Error. 

Comes now the appellant and for assignment of error on 
appeal states that the Court below erred as follows: 

1. That the Court erred in granting the writ of Habeas 
Corpus. 

2. That the Court erred in holding that it was bound by 
the decree of March 11, 1941, of the Supreme Court, Erie 
County, State of New York. 

i3. That the Court erred in holding that said decree was 
valid and entitled to full faith and credit by the Courts of 
the District of Columbia. 

4. That the Court erred in not holding that it was for 
the best interest and welfare of the children that they should 
remain in the City of Washington, District of Columbia, in 
the care, custody and control of their mother, the appellant. 

i 5. That the Court erred in not holding that the prefer¬ 
ence, desires and wishes of the children, that they remain 
in the District of Columbia with their mother was the con¬ 
trolling factor in this ease. 

6. That the Court erred in not holding that the mother 
was entitled to the care, custody and control of her 
34 minor children in preference to their grandfather. 

7. That the Court erred in holding that the con¬ 
ditions and circumstances had not sufficiently changed 
between March 11,1941 and the time of the hearing to jus¬ 
tify the children remaining in the City of Washington, Dis¬ 
trict of Columbia, with the appellant. 

8. That the Court erred in not holding that the appellee 
was not the real custodian of the children under the terms 
of the order of the Supreme Court, State of New York, by 
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virtue of the fact that their actual residence was shown to 
have been with their father, Charles F. Cook, and their step¬ 
mother, and not with the appellee. 

9. That the Court after taking the case under advise¬ 
ment, failed to make proper findings of fact and conclusions 
of law. 

P. BATEMAN ENNIS, 
850 Shoreham Building, 
Washington, D. C., 
Attorney for Appellant. 

Service of a copy of the foregoing Assignments of Error 
was mailed to Mildred Reeves, attorney for appellee, by 
mailing a copy of the same to her offices in the Investment 
Building, Washington, D. C., on the 5th day of December, 
1942. 


P. BATEMAN ENNIS, 
Attorney for Appellant. 
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Order. 


15 At an Equity Term of the Supreme Court held in 
the Countv Hall in the Citv of Buffalo in and 

w * 

for the 8th Judicial District of the State of New 
York on the 24th day of April, 1936. 

Present: Hon. Clinton T. Horton, 

Official Referee. 
STATE OF NEW YORK. 


SUPREME COURT— Erie County. 


ANNETTE HORD COOK, 675 
Delaware Avenue, Buffalo, 
New York, 

Plaintiff, 

vs. 

CHARLES F. COOK, 

Defendant. 


Action for Divorce. 


This action having been brought on to be heard at an 
Equity Term of this court held in the County Hall in the 
City of Buffalo, New York, on the 24th day of April, 1936, 
and the issues in the above entitled action having been re¬ 
ferred to Honorable Clinton T. Horton, Official Referee of 
the Supreme Court, to hear and determine upon the writ¬ 
ten stipulation of the plaintiff herein, and the plaintiff 
having appeared in person and by Marvin M. Marcus, her 
attorney, on the 26th day of April, 1936, and due proof 
having been made of the service of the Summons and Com¬ 
plaint in this action on the defendant, and of said defend¬ 
ant’s default and that the allegations and proofs of the 
plaintiff having been taken, 

NOW, on filing the decision of the said Official Referee 
hereby, he finds and decides that the plaintiff is entitled 
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to the judgment of this court divorcing the plaintiff from 
the defendant; that the judgment to be entered on said 
decision be interlocutory only and is to become filial judg¬ 
ment, as of course three (3) months after the entry of 
16 said interlocutory judgment, unless otherwise or¬ 
dered by this court. 

NOW, on Motion of Marvin E. Marcus, attorney for the 
plaintiff, it is hereby 

ORDERED AND ADJUDGED, that the marriage be¬ 
tween the plaintiff, Annette Hord Cook, and the defendant, 
Charles F. Cook, be and the same hereby is dissolved and 
the said parties are and each of them is free from the obli¬ 
gations thereof, and it is further 

ORDERED AND ADJUDGED, that the plaintiff, An¬ 
nette Hord Cook, have the custody of the three (3) children 
of said marriage, viz.: Beverly Cook, Louise Cook and Au¬ 
drey Cook, subject, however, to the following conditions, 

a. The two (2) older children, Beverly and Louise, who 
are now in the custody of defendant, and attending school 
in Buffalo, shall remain in the custody of the defendant 
until August 1, 1936, and on July 1, 1936, the youngest 
child, Audrey, who is now in the custody of the plaintiff, 
shall be sent to defendant at the home of his parents, at 
Buffalo, New York. On August 1,1936, all of said children 
shall be sent to plaintiff at Washington, D. C. where she 
intends to make her home. Each year the defendant shall 
have the custody of the said children during the months of 
July and August and during the Christmas school holidays. 
All traveling expenses of the said children, are to be paid 
by the defendant. 

b. While the children are with the plaintiff, defendant 

mav visit said children at anv reasonable time but shall not 
•> * 
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keep them overnight from the home of plaintiff without her 
consent. 

'c. At no time shall plaintiff take said children to a point 
mbre than five hundred (500) miles distant from Buffalo, 
New York, without the consent of defendant, and it is 
17 further 

ORDERED AND ADJUDGED, that the defend¬ 
ant pay to the plaintiff, the sum of Five dollars ($5.00) 
per week for her support and maintenance, such payment 
to continue until plaintiff remarries, and in the event that 
defendant should receive an increase of Five dollars ($5.00) 
per week or more, over his present salary of $35.00 per 
week, the said alimony for plaintiff’s support and mainte¬ 
nance shall be increased immediately to Ten dollars ($10.00) 
per week; such payments to commence upon the entry and 
filing of interlocutory judgment herein, and it is further 

ORDERED AND ADJUDGED, that the defendant pay 
to the plaintiff, the sum of Fifteen dollars ($15.00) per week 
for the support, maintenance and education of said chil¬ 
dren, such payment to continue at all times, regardless of 
whose custody the children are in, such payments to com¬ 
mence upon the entry and filing of interlocutory judgment 
herein, and it is further 

1 ORDERED AND ADJUDGED, that it shall be lawful 
for the plaintiff to remarry again as though the defendant 
were actually dead, and it is further 

ORDERED AND ADJUDGED, that the judgment here¬ 
in be interlocutory only and shall become final judgment 
as of course three (3) months after the entry of said inter¬ 
locutory judgment unless otherwise ordered by the court. 

C. T. HORTON, 
Official Referee , 
Supreme Court . 
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G ranted: 

May 18,1936. 

F. C. Bierman, 
Spec. Dep. Clerk. 


# * * # # 

Following are excerpts from order Supreme Court, N. Y., 
February 15, 1940: 

19 ORDERED, ADJUDGED AND DECREED that 
the care, custody and control of Beverly Cook, Louise 
Cook and Audrey Cook be given and entrusted to George 
T. Cook until January 12,1941 or on that date during Janu- 
i ary which marks the termination of the first-half of the 
school vear, and it is further 

ORDERED, ADJUDGED AND DECREED that the 
, children, Beverly Cook, Louise Cook and Audrey Cook shall 
visit the respondent, Annette H. Cook, at Washington dur¬ 
ing the entire Easter vacation period, during the Christmas 
vacation period beginning on the day after Christmas day 
and for a period of ten days during the month of June after 
dismissal of school; the petitioner to provide the necessary 
i transportation and attendant to and from Washington, D. 
C., and it is further 

ORDERED, ADJUDGED AND DECREED that the 
payments of Twenty dollars ($20) per week to the respond¬ 
ent, Annette H. Cook, be continued as provided in the de¬ 
cree entered in the above entitled action May 23, 1936, and 
that Five dollars ($5.00) of said sum be devoted to the sup¬ 
port and maintenance of the respondent and that the sum 
of Fifteen dollars ($15.00) per week be accumulated by the 
respondent as a fund for the future use, benefit and main¬ 
tenance of the said infant children and to be devoted by 
her to no other purpose, and it is further 

ORDERED, ADJUDGED AND DECREED that 
application may be made by either party on or after 
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January 15th, 1941, for a modification or continuation of 
this decree. 

JOHN Y. MALONEY, 

J. S. C. 

Dated: Buffalo, New York, February 15,1940. 

Granted: 

Feb. 15,1940. 

F. C. Bierman, 

Spec. Dep. Clerk. 


• # # # # 

Following are excerpts from order Supreme Court, N. Y., 
March 11, 1941: 

23 ORDERED, ADJUDGED and DECREED that 
the application of the respondent, Annette Hord 

Cook, for a modification of the order of this Court duly 
made and entered on the 14th day .of February, 1940 be 
and the same hereby is denied, and the application of 
Charles F. Cook, the petitioner, for a continuation of said 
order is hereby granted, and the Court makes the following 
direction in the premises, to wit: It is 

ORDERED, ADJUDGED and DECREED that the care, 
custody and control of Beverly Cook, Louise Cook and 
Audrey Cook, the infant children of the parties, be tem¬ 
porarily given and entrusted to Dr. George T. Cook, of the 
City of Buffalo, New York, grandfather of said children, 
until further order by this Court, and that the respondent 
shall have their custody in Washington, D. C. for 

24 a period commencing at the close of the school term 
in June and ending on the 31st day of July each year, 

also the Easter week of each year and the Christmas holi¬ 
days beginning on the day after Christmas in each year. 
The expenses of transportation of said children to and 
from Washington, D. O. shall be borne one-half by the 
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petitioner and the remaining onc-lialf shall be paid from 
the fund of Eight hundred ($800.00) dollars now under the 
control of the respondent in accordance with the order 
previously made herein, and it is further 

ORDERED, ADJUDGED and DECREED that the peti¬ 
tioner continue the payment of Twenty ($20.00) dollars 
per week to the respondent as provided in said decree, of 
which Five ($5.00) dollars per week he allocated to her sup¬ 
port and maintenance in accordance with the terms of said 
decree, and Fifteen ($15.00) dollars of which sum shall be 
deposited by the respondent, together with the fund of 
$800.00 (representing the present accumulated amount re¬ 
sulting from payments made by petitioner under an order 
of this Court dated February 14, 1940), in the Riggs Na¬ 
tional Bank, Washington, D. C. to the account of said 
infants, and not to be used for any purpose except as 
heretofore or hereafter directed, and it is further 

ORDERED, ADJUDGED and DECREED that at such 
time as said children are in Washington, D. C. as herein¬ 
before provided the respondent may expend for their 
maintenance from said fund the sum of Twenty-five 
($25.00) dollars per week, and it is further * # *. 


35 Narrative Statement of Testimony. 

The above entitled cause came on to be heard before Jus¬ 
tice Matthew F. MaGuire on the 24th day of August, 1942. 
The petitioner, George F. Cook, was represented by Mil¬ 
dred E. Reeves and Walter J. Brobyn, Esq., and the re¬ 
spondent, Annette Hord Cook, was represented by P. Bate¬ 
man Ennis, Esq. 

Counsel for the petitioner first urged upon the Court 
that full faith and credit be given to the decrees of the 
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Supreme Court, Erie County, State of New York, and that 
the Court order the three minor Cook children to be turned 
over to the petitioner under the terms of the aforesaid 
decrees: thereupon, counsel for the respondent urged upon 
the Court that it was not bound to give full faith and 
credit to the said decrees of New York State in this matter 
involving the custody of children: that the Court had juris¬ 
diction over the subject matter and that the case was en¬ 
titled to he heard on its merits. The Court then took the 
matter under consideration and later announced he would 
hear the cause on its merits on the 27th day of August, 1942. 
Upon agreement of counsel the Court also interviewed the 
children privately in his chambers. The date for hearing, 
upon agreement of counsel to continue said matter, was set 
for October 7,1942, at which hearing the petitioner in addi¬ 
tion to previously mentioned counsel was repre- 
.% sented by Leland G. Davis, Esq., Buffalo, New York, 
who had represented the petitioner and his son, 
Charles Cook, in the previous proceedings in New York in 
the matter of Annette Hord Cook vs. Charles Cook. 

Thereupon counsel for the petitioner made an opening 
statement to the Court outlining in minute detail the pro¬ 
ceedings to date, reciting the various orders of the Supreme 
Court, Erie County, State of New York, dated May 18, 
1930, February 15, 1940, and March 11, 1941, and at the 
conclusion of said statement, the petitioner, Dr. George F. 
Cook, took the stand and in substance his testimony was 
as follows: 

That his son Charles Cook and the respondent had been 
married and had made their residence in the City of Buf¬ 
falo, New York; that three children had been born of said 
marriage and that the respondent had instituted legal pro¬ 
ceedings and had obtained a divorce against his son in the 
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State of New York and that custody of the three children 
had been awarded to the respondent Annette Cook by the 
Court. 

That under the terms of the order, the children were to 
visit their father in Buffalo during certain periods of the 
venv and that during their visit at the Christmas holidays 
in the year of 1939, his son Charles filed a petition in the 
Com es of Xew York asking for modification of the said or¬ 
der and for custody of the children: that a hearing was had 
on said petition, and both Charles and his former wife, 
Annette, appeared in person at the hearing and both were 
represented by counsel and at the conclusion of the hear¬ 
ing, after testimony had been adduced by both sides, Jus¬ 
tice John V. Maloney, on February 15, 1940, awarded tem¬ 
porary custody of the three children to their grandfather, 
George T. Cook; that subsequently a further order was 
entered by the Court dated March 11,1941, continuing tem¬ 
porary custody of the children in their grandfather. 
37 Further testimony showed that his son Charles 
had remarried on August 22, 1937 and was now the 
father of another child born to him and his wife on Sep¬ 
tember 5, 1938, and that his son’s home in the City of 
Buffalo was just two doors away from his own home where 
he resided and maintained his offices. Several photographs 
were introduced showing a picture of his son’s home in 
Buffalo, the witnesses’ summer home at the lake, the beach 
at the lake, and a picture of two of the children taken at the 
lake home, which showed very favorable and pleasant living 
conditions for the children in Buffalo. The witness stated 
on direct and cross-examination that the children lived 
with their father, Charles Cook, their stepmother, step¬ 
mother’s mother and their half sister before and after the 
date of the decree of February 15, 1940. 
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iHe further stated that the arrangement was that each of 
the three children spend the night in his home, the chil¬ 
dren alternating so that one child was in his home and the 
other two in their father's home each night, so that at all 
times at least one of the children was in his home. On 
cross-examination the witness was asked whether all three 
children had stayed in his home together at any time and 
replied that they may have, but he could not recall the exact 
dates. The witness stated this arrangement whereby the 
children stayed in their father's home was known to the 
Court. He further stated he considered the children to be 
under his direct care and custody at all times and that 
he recognized his responsibility as legal custodian ot the 
children, and that he had a continuous and daily observa¬ 
tion of the children and supervised them and had daily 
visits by all of them and frequent association on taking 
them to school or church. 

There was further testimony that all the children would 
stop in at his home on their way to school in the morning 
and would take their meals at his home from time to time. 
Witness further testified that he always saw that the chil¬ 
dren were adequately provided for and were being 
3S brought up and raised in a Christian manner; that 

I the earnings of the witness, that is his actual collec¬ 

tions from his practice averaged between $20,000.00 and 
$25,000.00 per year. 

On cross-examination the witness stated that the same 
housing arrangements as to the children existed at the 
beach home owned by him, namely, that there were two 
homes on the grounds, one occupied by the witness and the 
other used by his son and wife and the three children with 
his consent. The children were in the home of the witness 
daily. 
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As to the daily routine of the witness, he testified that 
his office was and is at his home, where he maintains regu- 
lar office hours each day and spends his evenings, and 
lie related the time he devoted to his professional work 
litotli outside and at the office. He further testified that he 
lives with his sister, that her age was 67 and he is 64 years 
of age; that while she had been ill many years ago, she 
had recovered and for more than 20 years had been and is 
enjoying good health and is actively engaged in her house¬ 
hold duties, Red Cross and church work. 

Witness further stated that he felt that he could give 
the children a better home than their present home with 
their mother, the respondent, and also stated that if the 
children were returned to him, the same arrangement as 
tio their residence would exist as in the past, namely, the 
children would be in the home with their father, step¬ 
mother, and half sister. The witness stated they would 
remain under his active custody, care and supervision, and 
that he considered this arrangement, known to the Supreme 
Court of Erie County, New* York, at the time of order, 
as entirely within the terms of the order of that Court. 

Following the witness, Dr. George F. Cook, the respond¬ 
ent, Annette Hord Cook testified as follows: 

39 That she had instituted divorce proceedings in 
Buffalo, N. Y. against her husband, Charles Cook, 
and had received a divorce in the year of 1936 on statutory 
grounds, and that custody of her 3 minor children was 
awarded her with certain rights of visitation bv the chil- 
dren to their father’s home in New York State (Buffalo); 
that during one of these visits at Chirstmas time in 1939, 
the father of the children refused to return them to their 
Mother under the terms of the order, but filed a petition for 
modification of said order and as result the respondent was 
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required to go to Buffalo, New York, retain counsel and 
contest this action; that upon conclusion of the proceedings 
the Court awarded temporary custody of the children in 
their grandfather, the petitioner in this proceeding, but 
that she was given to understand that if she improved her 
financial position and was able to establish a home of her 
own separate from, her own .Mother in Washington, that 
there was no reason why the children should not be returned 
to her custody. 

The witness testified that she did establish her own home, 
leasing a house at 5201 Chevy Chase Parkway, Washington, 
T>. C., and that she improved her financial position by virtue 
of increased earnings; that she then made application 
through her attorney about one year subsequent to the en- 
trv of the decree bv the Court in Buffalo, for custodv of her 
children, stating that she had accomplished the foregoing 
requirements, namely, improved financial position and a 
separate home. In opposition to this motion, the respond¬ 
ent's husband, Charles Cook, filed a motion opposing the 
same and for a continuation of the previous order, and as 
result respondent did not regain custody of her children 
but they remained temporarily in the custody of their 
grandfather until further order of the Court. That during 
the summer of 1941, the children were sent from Buffalo 
to visit the respondent in Washington. But on the date 
set for their return bv the Court Order, namelv, Julv 31, 
1941, the respondent refused to return them to Buffalo. 

She gave ns reason for this refusal on the stand that 
40 the children expressed their desire to remain with 
the respondent and have so remained up to this time. 
The witness testified that at the time of the order of Feb¬ 
ruary 15, 1940, she was earning approximately $100 per 
month, and was living with her children at the home of her 


29 


Mother in Chevy Chase, Md., that she worked for the Min¬ 
ister of Costa Rica for approximately 18 months, 3 months 
at the Venezuelan Embassy, also at the Argentine Embassy, 
and about 5 months at the Chilean Embassy where she is 
still employed as a secretary and stenographer, and that 
the changes in her positions were because she bettered her 
earnings each time. 

The witness testified that during the period she estab¬ 
lished her own home and the children being awav, she rent- 
ed a portion of her home in an effort to minimize her ex¬ 
penses, but when the children came here in the summer of 
1941, she and the 3 children occupied the entire house. A 
description of the house was given in detail, namely, that 
it contained 4 bedrooms, living room, dining room, kitchen, 
2 baths and front porch, and that during the past month the 
respondent had a friend and her daughter come to live with 
her, and who was now assuming VL> °f the expenses of the 
entire household including rent and food. 

As to financial earnings of the respondent, she tes¬ 
tified that on Feb. 15, 1940 she was earning $100.00 per 
month; that on March 11, 1941 her earnings had increased 
to $135.00 per month; that at the present time she was 
earning $150.00 per month at the Chilean Embassy and in 
addition was earning approximately $40.00 per month do¬ 
ing translation for the Costa Rican Minister, making her 
earnings vary from $150.00 to $190 per month, on those 
occasions when she received such extra work. 

Under cross-examination the witness admitted she was 
required by order of the Court on Feb. 15, 1940, to 
41 accumulate payments made to her of $15.00 each week 
for the benefit of the children. She stated that on 
January 25, 1941, she made an affidavit stating she had on 
deposit in the bank the sum of $800 accumulated in accord- 
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ance with said Court order, and that this affidavit was pre¬ 
sented to the Court in New York to satisfy that Court of 
compliance with its order of Feb. 15, 1940. She also ad¬ 
mitted her affidavit was contrary to the records of the bank, 
and that said records showed $15.00 and $20.00 deposits 
prior to Jan. 25, 1941 and withdrawals resulting in numer¬ 
ous overdrafts up to and after that date. She admitted the 
bank record showed a balance on Jan. 25, 1941 of $42.86 in 
her account, that a deposit was made by her on Feb. 15, 
1941 in the amount of $800 and a withdrawal of $700 on 
Feb. 17, 1941 as shown by the record of the bank shown to 
the Court. 

The witness testified that she had saved and set aside the 
sums as they came to her and then made the necessary de¬ 
posit, and further testified that after making the deposit 
that she had withdrawn the same from the Bank as she 
was in fear that the sum might be attached after she had 
been refused custody of the children and that she felt it 
was safer at home. Witness further testified that she had 
since expended this entire sum in maintaining her children 
since the summer of 1941, and that neither her husband or 
his father had contributed one cent since towards the sup¬ 
port of her 3 children and that she had been obliged to sup¬ 
port them from her own earnings. 

The witness admitted under cross-examination, and on 
being shown the record of deposits and withdrawals in the 
hank, that at the time the children came to her in the sum¬ 
mer of 1941 the bank account contained a balance of less 
than $100 and that the account was closed in November, 1941 
by a withdrawal of about $7.00. She further denied having 
asked Mr. Troth, manager of the Chevy Chase branch 
42 of the Biggs National Bank for a loan of $800 from 
the bank for the purpose of making an affidavit; that 
there was that amount in her account. 
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She admitted the order of February 15, 1940 directed her 
to accumulate funds received by her from Buffalo and to 
retain those funds for “future use, benefit and maintenance 
of the children and to be devoted by her to no other pur¬ 
pose” and that the order of March 11, 1941, made in re¬ 
liance on her affidavit that she had $800 on deposit, provided 
that the sums of money accumulated were to be continued on 
deposit in the Riggs National Bank and not to be used ex¬ 
cept as directed in the order of March 11, 1941, namely, for 
the maintenance of the children at the rate of $25.00 per 
week during the periods of their authorized visits in Wash¬ 
ington, D. C. She admitted that she was acquainted with 
the specific directions of said Orders and that she had not 
complied with them. She also admitted she knew of the 
Order of Contempt of the Supreme Court of Erie County 
dated November 6, 1941, and acknowledged delivery of a 
letter to her former husband, Charles F. Cook, on July 2, 
1942, in which she stated she would not permit the children 
to come to Buffalo. 

When shown letters written by her daughter, Beverly, to 
Charles F. Cook, the child’s father, and to Dorothy Cook, 
the stepmother, expressing affection for them and her 
grandfather and pleasure at the possibility of a visit to 
Buffalo in the summer of 1942, the witness first refused to 
identify the child’s hand writing, until pressed by attorney 
for respondent, when she admitted they were written by her 
daughter. 

The witness further testified that she felt that she was 
able to maintain and support the 3 children without any 
further aid from the petitioner or his son, and that she had 
done so in the past. She further stated that she had a maid 
whom she paid $10.00 per week, the maid arriving for work 
at 9:30 A. M. and at which time the respondent left for her 
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office after seeing that the children had breakfast and 
were off to school. That the maid prepared lunch 
43 for the youngest child at noon, and looked after all 
the children upon their return from school in the 
afternoon; that the maid prepared dinner in the evening and 
that respondent would arrive home about 6 P. M. and then 
would remain with the children and assist them with their 
home work in the evenings. 

The witness testified that the children were happy and 
content to remain with her; that they all expressed their de¬ 
sires to remain in Washington with her and not be sent back 
to Buffalo; that they were affectionate and showed complete 
love for her. 

On direct examination Mrs. Cook's attention was called 
to the report of the Child Welfare Society of Washington, 
I). C., and asked to identify one Raymond La Pointe, re¬ 
ferred to in that report. She replied he was her best friend, 
that they had been friends for a long time and were engaged 
to be married, that Mr. La Pointe had just left Washington 
as a member of the U. S. Army. 

On cross-examination she was asked by counsel whether 
this Raymond La Pointe was the defendant in a divorce pro¬ 
ceeding in the State of Maryland in which she had been 
named as co-responde lit in the year 1938 and admitted 
that was so and that this fact was brought to the attention 
of the Court in Buffalo, New York, when the Order of Feb¬ 
ruary 15, 1940 was entered awarding the custody of the 
children to the grandfather. When asked by petitioner’s 
counsel, was it not true that this same Mr. La Pointe accom¬ 
panied her to Buffalo when she had to appear before the 
Court there in March 1941, the witness admitted he did, but 
stated that her mother also accompanied her and that after 
the hearing they drove to Utica, N. Y., and stayed over¬ 
night at her sister’s house. 
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Tcstimony of Mrs. Dorothy Rukowski. 

Mrs. Rukowski testified that she had known Mrs. Cook 
for a number of years, also knew her family; that her hus¬ 
band, Lt. Rukowski, was a Lieutenant in the Marine 
44 Corps and was now engaged in foreign duty. That 
she had been living with Mrs. Cook and her children 
for the past month along with her own daughter, Rose 
Marie; that she shared all the household expenses with Mrs. 
Cook including rent and food. That her husband was 
familiar with the fact that they were living with Mrs. Cook 
and had expressed his pleasure and satisfaction over the 
fact. Mrs. Rukowski stated that she hoped she could re¬ 
main there for duration. She testified that she had ob¬ 
served the children since living there and also in the past; 
that they were well behaved, well mannered, were properly 
fed and clothed and showed a great amount of affection and 
love for their mother. She also stated that Mrs. Cook was 
devoted to her children and gave them every attention when 
she was at home with them, both in the mornings before 
going to her employment and upon her return in the eve¬ 
nings. 

Testimony of Beverly Cook. 

Beverly Cook, daughter of respondent, then testified in 
substance: 

That she was 13 years of age, and had attended the Alice 
Deal High School for the past year in the District of Colum¬ 
bia and was now in her second year, the present term hav¬ 
ing begun about three weeks prior to the hearing. She tes¬ 
tified that when she remained in Buffalo, New York, after 
Christmas of 1939, she and her two sisters had been inter¬ 
viewed by a welfare 'worker and that she had made certain 
statements and in explanation of said statements the wit- 
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ness stated that when she said that she preferred to live in 
Buffalo and that she preferred the schools in Buffalo, she 
had reference to the school that she had been attending in 
Maryland and not her present school in Washington, and 
that she had reference to her grandmother’s home in Mary¬ 
land where she had been living and not her present home 
with her mother, and she further testified that she preferred 
living with her mother at her home in Washington to Buf¬ 
falo, and that she preferred her present school to the 
schools in Buffalo. 

43 She further testified that since Christmas holidays 
in 1939 and since the order of the New York Court, 
February 15, 1940, that she and her sisters had resided at 
the home of their father along with their stepmother, step¬ 
mother’s mother and their half sister, but that each night, 
either she or her sisters would stay with their grandfather 
at his home two doors away. 

On cross-examination the witness testified that she was 
never mistreated and that her home life in Buffalo was a 
happy one: that she loved her father and grandfather and 
liked very much Dorothy, her step-mother, and her baby 
half-sister. 

i She further testified she would like to have been able to 
visit Buffalo this past summer but that her mother would 
not permit her to go. Her testimony was supported by 
letters she addressed to her father and stepmother on June 
3rd and June 30th (Exhibit 8). 

On re-direct examination, Beverly testified that it was the 
desire and wish of herself and her sisters that they be al¬ 
lowed to remain in Washington with their mother and not 
be made to return to Buffalo to the home of their father. 
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She further testified that she and her sisters received 
good care and treatment with their mother, that she had 
been taught to cook, and that her sisters were also being 
taught to cook, and that she had made new friends and 
acquaintances in Washington whom she liked and that she 
wished to remain here. 

Upon stipulation between counsel it was decided that the 
children, Louise Cook, age 12 years, and Audrey Cook, age 
9, be not required to testify and it was agreed that their tes¬ 
timony would be similar to that of their sister, Beverly, and 
would be entirely corroborative. 

Bertha Braxton. 

Witness testified that she was employed as a maid by 
Mrs. Cook, respondent, and that she had been em- 
4f> ployed by her for about six months; that her duties 
were as a maid and general housework, and her 
salary was $10.00 per week. Witness stated that she was 
18 years of age, born in Virginia, had graduated from High 
School; that she came to work at 9:30 A. M. at which time 
Mrs. Cook left for work; that she prepared lunch for Au¬ 
drey when she came home from school; that the other chil¬ 
dren remained at school during the lunch period; that Mrs. 
Cook returned from her employment about 6 P. M. She 
testified that the children were well fed, that they seemed 
happy and content at their home and that they all showed 
a. lot of love and affection for their Mother. She further 
stated that the children were well provided for with clothes 
and that Mrs. Cook was a devoted mother. 

On rebuttal the petitioner called Mr. Troth, manager of 
the Chevy Chase branch of the Riggs National Bank as a 
witness who testified that Mrs. Cook's bank balance on 
January 25, 1941, was only $42.86, and that a deposit of 
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$800 was made in cash on February 15,1941, and $700 with¬ 
drawn on February 17, 1941. The bank records were pro¬ 
duced and showed small deposits of $15 and $20 made from 
time to time prior to February 15, 1941, and withdrawals 
by Mrs. Cook from the account, with frequent overdrafts. 

The witness testified that the account was not a satisfac¬ 
tory one and he had requested that it be closed because it 
was not a profitable account. He further testified as to 
overdrafts that were not made good for several days after¬ 
ward. The witness also testified that late in January, 1941, 
Mrs. Cook had come to him and asked for a loan of $800, 
which she stated was required to be in an account in the 
bank in her name to comply with the order of the Buffalo 
court, that she had to make an affidavit to that effect to be 
presented to the Court. The witness testified that he. re¬ 
fused the request, stating he would not make his bank 
47 a party to such a proposal. He testified he later re¬ 
ported the incident to the main office of the bank. 
The witness, from examination of the bank records before 
him, states that on January 25, 1941, there was a balance 
of only $42.86 in Mrs. Cook’s account, that a deposit of 
$800 was made on February 15, 1941, of which $700 was 
withdrawn on February 17, 1941. At no time subsequent 
to March 15, 1941, according to the records, did the account 
exceed $100. It was closed at the request of the bank as an 
unsatisfactorv account in November, 1941, bv a withdrawal 
of the balance of $7.00. 


The foregoing Narrative Statement of Testimony has 
been stipulated as between counsel for the petitioner, 
George F. Cook, and the respondent, Annette Hord Cook. 
We agree and stipulate that the foregoing is a narrative 
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statement of the testimony in the matter of George T. Cook 
vs. Annette Hord Cook, Habeas Corpus No. 2322. 


P. BATEMAN ENNIS, 

Attorney for Respondent, 

850 Slioreham Building, 
'Washington, D. C. 

MILDRED REEVES, 
Attorney for George F. Cool:, 
Petitioner, 

Investment Building, 
Washington, D. C. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8419. 


GEORGE T. COOK 
v. 

ANNETTE HORD COOK. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


JURISDICTIONAL STATEMENT. 

Appellee agrees to the correctness of appellants juris¬ 
dictional statement. 

STATEMENT OF THE CASE. 

The facts of the case presented briefly are as follows: 
On application of Annette Hord Cook, she and Charles 
Cook, son of appellee, George T. Cook, were divorced in 
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Buffalo, New York, May IS, 1936. Custody of the three 
minor children, then three, six and eight years of age, was 
awarded to their mother, with provision for visitation to 
their father in Buffalo during Christmas and Easter holi¬ 
days and for two months during the summer. The father 
was required to pay to petitioner, Annette Hord Cook, the 
sum of So each week as alimony and the sum of $15 each 
week for the support and maintenance of the children. 

During the Christmas holidays in 1939, while the children 
were in Buffalo as required under the terms of the order 
of May IS, 1936, (Appellant’s App. 19) Charles Cook filed 
a petition asking modification of the order respecting their 
custodv. An order to show cause was signed by Judge 
Maloney of the Supreme Court of New York for Erie 
County, on January 2, 1940. Petitioner and Annette Hord 
Cook both appeared at the hearing, by their attorneys and 
in person, and on February 15,1940, (Appellant’s App. 21) 
the court entered an order giving care, custody and con- 

I . 1 . V 

trol of the children to their grandfather, the appellee 
herein until January 12, 1941, with privilege of visitation 
by the children to appellant in Washington, D. C. during 
Easter and Christmas vacation and for a ten-dav period in 
June. 

The court further ordered continuation of payments to 
appellant each week, $5.00 for her support and $15.00 each 
week for the children, directing appellant by its order to 
accumulate the payments of $15.00 each week for the 
u future use, benefit and maintenance of the said infant 
Children and to be devoted by her to no other purpose.” 
The said decree of February 15, 1940, further provided 
that application could be made by either party on or after 
January 15, 1941, for modification or continuation of the 
said decree. 

The following year, application was made by Appellant 
for modification of the order of February 15, 1940, and 
Charles Cook resisted this application and applied for a 
continuation of the existing order. The court referred the 
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matter to the Children’s Aid Society for the Prevention of 

V 

Cruelty to Children for investigation and report, (Appel¬ 
lant’s App. 8) and that Society, after procuring a report 
from the Welfare Board of the District of Columbia, re¬ 
ported the children were satisfied and happy in Buffalo, 
that they had expressed a preference for their home in 
Buffalo, that that home was a good one, their record in 
school was good, that the home of the mother in Washington, 
D. C. also was satisfactory. (Physical Ex. 6). 

After consideration of the evidence and the hearing, the 
petition of appellant was denied and the application of 
Charles Cook granted, and on March 11, 1941, the court 
entered another order continuing and entrusting the care, 
custody and control of the children in their grandfather, 
appellee herein, “until further order by this Court,” with 
the right of visitation to their mother during Easter and 
Christmas holidays and for six weeks beginning in June 
at the close of the school term and “ending on Julv 31 each 
year.” (Appellant’s App. 22) 

At the hearing in this proceeding prior to the March 11, 
1941 order, an affidavit of respondent was presented to 
the court (Appellant's App. 29: Physical Ex. 11) in which 
she stated she had on deposit in the bank the sum of $800.00, 
representing 52 payments of $15.00 each, plus an additional 
$20.00. By its order of March 11, 1941, the court directed 
the payment of $5.00 for support and maintenance of 
respondent should be continued, and $15.00 each week for 
the children as provided in the decree of May 18, 1936, and 
these payments for the children, together with the $800.00 
which appellant testified by her affidavit was “deposited 
in the bank” should be “deposited by the respondent * * * 
in the Riggs National Bank, Washington, D. C., to the 
account of said infants and not to be used for any purpose 
except as heretofore or hereafter directed.” (Appellant’s 
App. 22) 

The order of March 11, 1941, further provided that “at 
such time as said children are in Washington, D. C., as 



4 


heretofore provided, the respondent may expend for their 
maintenance from said fund the sum of $25.00 per week.” 

About June 20, 1941, the children were sent to Washing¬ 
ton, D. C., in accordance with the terms of the order of the 
Supreme Court of New York, Erie County. When they 
were not returned to Buffalo on July 31, 1941, appellee 
herein and his son, Charles Cook, wired and telephoned to 
Mrs. Cook demanding their return. (Petition, Appellant’s 
App.,4 and return, p. S) Appellant refused to return them 
to Buffalo, and in October, 1941, appellee herein brought 
this dereliction of appellant to the attention of the Supreme 
Court of New York. On October 9,1941, the court issued an 
order to show cause why appellant herein should not be 
punished for contempt. Service was made on appellant’s 
attorney in Buffalo, designated by her, but appellant made 
no appearance. On November 6, 1941, the court adjudged 
the appellant in contempt. That order is still outstanding. 
The court found that the “default of the said Annette Hord 
Cook in failing and refusing to comply with the provisions 
of said order was calculated to, and actually did, impair, 
impede and prejudice the rights of the said George T. Cook, 
the defendant, Charles F. Cook, and of the said infant chil¬ 
dren themselves.” (Physical Ex. 10) 

The court further ordered that until appellant herein had 
purged herself of the contempt by delivering the children 
to appellee herein, defendant Charles F. Cook “shall not 
be required to make the payments of $20.00 per week to 
the plaintiff heretofore allowed, but that the sum should be 
deposited in a bank in Buffalo.” Annette Hord Cook was 
directed by this order of November 6,1941, not to withdraw 
any sums from the fund theretofore directed to be de¬ 
posited in the Riggs National Bank in Washington, D. C., 
until further order of the court. 

On August 10, 1942, appellee filed a petition for writ of 
habeas corpus in the District Court of the United States 
for the District of Columbia for custody of the children. 
Appellant alleged in her answer she had complied with 
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conditions imposed on her by the New York court, had 
improved her financial condition; that appellee and his 
sister were unable properly to care for the three children; 
that appellee had violated the order of the New York court 
by compelling' the children to reside at the home of their 
father and stepmother. 

Hearing on the writ began August 24, 1942, and after 
preliminary argument and discussion before the court, and 
after listening to and speaking with the children privately, 
the court announced that the case would be continued until 
August 27, 1942, and would be heard on the question of 
change of circumstances. Upon stipulation by counsel, the 
case subsequently was set for hearing on October 7,1942. 

At that hearing appellant admitted she knew of the 
orders of the Supreme Court of New York, Erie County, 
and that she had refused and still refuses to return the 
children to appellee and knows she was then and remains in 
contempt before the New York court, that because of such 
contempt she was deprived of the benefits of the support 
order of the New York court. (Appellant’s App. 31) 

The hearing adduced the following material facts: 

Prior to the order of the Supreme Court of Buffalo, New 
York, dated March 11, 1941, to-wit: sometime in October, 
1940, the appellant had moved from her mother’s home 
in Chevy Chase, Maryland, and had established her separate 
residence at 5201 Chevy Chase Parkway, Washington, D. C., 
and for a time before the children came to her in the 
summer of 1941 had rented a part of said residence. (Ap¬ 
pellant’s App. p. 28-29) When the hearing leading up to 
the order of March 11, 1941, took place, appellant was 
residing at this address. After the commencement of the 
instant proceedings in August, 1942, and within a month 
of the hearing, another woman, Mrs. Rukowski, and her 
daughter, came to live with appellant and to share the 
expenses of running the home. (Appellant’s App. p. 29, 33) 

The financial earnings of appellant increased by the sum 
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of $15 per month from the earnings at the time of the last 
New York decree on March 11, 1941, plus an ability to 
earn certain other indefinite sums by occasional Spanish- 
English translations at home, amounting to no more than 
$40 a month, although this extra work was not constant. 
(Appellant’s App. p. 29) In some months up to the date 
of the hearing in the instant case, the total additional earn¬ 
ings from those existing at the time of the March 11, 1941 
decree, therefore, did not exceed $55 per month. 

Since the contempt order of November 6, 1941, the pay¬ 
ments of $5 a week for appellant’s support together with 
the additional $15 a week for the maintenance and support 
of the children on authorized visits to Washington have 
been withheld and deposited in accordance with said order 
in a Buffalo bank. 

The circumstances and conditions as they existed in 
Buffalo with respect to the custody of the children at the 
time of the March 11, 1941 order had not changed. When 
the court entered said order of March 11, 1941, it had full 
knowledge of the circumstances; that although legal custody 
was awarded to appellee, Dr. George Cook, the children 
would remain most of the time with their father and step¬ 
mother in a house two doors away from appellee’s home. 
(Appellant’s App. p. 26, 34; See letter of Charles Blair, at¬ 
torney for appellant, Phys. Ex. 2) 

The appellee, a physician, has been and is still in active 
practice with office in his home, earning an income of 
between $20,000 and $25,000 per year. His sister, who 
resides with him, is in good health and actively engaged 
in maintaining the home as well as outside activities with 
her church and American Red Cross. Appellee, as legal 
custodian, had continuous and daily observation and super¬ 
vision of the children by their daily visits to his home and 
frequent association in taking them to and from school and 
church. In addition thereto, there was a regular arrange¬ 
ment whereby each of the three children slept in his home, 
the children alternating so that one child spent the night in 
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his home and the other two in their father’s home. At all 
times, at least one of the children was in his home, the 
children vying with each other for the privilege. At all 
times, appellee considered the children to be under his direct 
care and custody and recognized his responsibility as legal 
custodian. (Appellant’s App. p. 26, 34) The appellee 
owns a summer home on the shores of Lake Erie, where 
the children also lived with him under his care and custody. 
Pictures of this home and surroundings were introduced in 
evidence showing very favorable and pleasant living con¬ 
ditions. 

A cordial relationship existed at all times between the 
children and their father and their stepmother. Recent 
letters expressing affection and substantiating this cordial 
relationship were exhibited to the court below. (Appel¬ 
lant’s App. p. 25, 31, 34) 

Pursuant to the order of the Supreme Court of Buffalo, 
New York, of February 15, 1940, the defendant, Charles 
Cook, in those proceedings was required to pay the sum of 
£20 each week to the appellant herein, of which sum $15 per 
week was to be accumulated “for the future use, benefit 
and maintenance of said infant children and to be devoted 
by her to no other purpose.” (Appellant’s App. p. 21) 
On or about January 15, 1941, the fund to have been so 
accumulated would have amounted to $800. On January 
25, 1941, appellant made an affidavit stating that she had 
on deposit in a bank the said sum of $800 accumulated in 
accordance with said court order. This affidavit was pres¬ 
ented to the court at the time of the hearing prior to the 
order of March 11, 1941, to satisfy the court of appellant’s 
compliance with its prior order. Appellant at the hearing 
in the instant case admitted that said affidavit was contrary 
to the records of the bank. Said records exhibited by the 
manager of the Chevy Chase Branch of the Riggs National 
Bank, Washington, D. C., indicated the balance in her ac¬ 
count on January 25, 1941, the date of the affidavit, to be 
$42.86. The records further showed that a deposit of $800 



was made on February lb, 1941, and a withdrawal of 
$700 on February 17,1941; that at no time, except for those 
t\\ J o days, did the account contain over $100, and that there 
were almost weekly deposits of $15 or $20 and continuous 
withdrawals of like amounts and overdrafts prior to 
February 15,1941 and after February 17,1941. At no time 
during 1 the period in question was the required accumulated 
fund kept intact and was not available for the children’s 
maintenance and support when they came to appellant’s 
home in the summer of 1941. (Appellant’s App. p. 29, 30, 
31, 35, 36) 

In the latter part of January or first part of February, 
1941, after said affidavit had been executed, but prior to its 
presentation to the New York court, appellant came to the 
manager of the Chevy Chase Branch of the Riggs National 
Bank and requested a loan of $800, representing to him that 
she was required to have that amount in her account in 
order to make an affidavit showing compliance with an order 
of the Supreme Court in Buffalo, New York. This loan 
was refused with a statement that neither the bank nor 
the manager would be a party to any such procedure. 
(Appellant’s App. p. 36) 

In the year 1938 appellant was a co-respondent in an 
action for divorce brought against one Raymond LaPointe 
on the grounds of adultery. This fact was brought to the 
attention of the court in Buffalo, New York, when the order 
of February 15, 1940, awarding custody of the children to 
the appellee was entered. (Appellant’s App. p. 32) (Peti¬ 
tion for Writ, Appellant’s App. p. 5) 

Since the children have been with the appellant, she has 
refused to allow them to visit the appellee and their father 
in Buffalo. They have now been with appellant without 
ahy right of visitation to appellee and their father since 
June, 1941, although they have expressed their desire to 
visit them. (Appellant’s App. p. 34) 

After the hearing in the instant proceedings the court 
below on October 21, 1942, issued a “Memorandum to the 
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Clerk” finding as a fact that there was “no such change in 
circumstances or conditions to warrant this court in not 
giving full faith and credit to the decree of the New York 
court, which had jurisdiction over the parents of the chil¬ 
dren, and which after due consideration, made the order it 
did.” On the same date the court below signed an order 
sustaining the writ of habeas corpus, and directed the ap¬ 
pellant to deliver to the appellee forthwith on his demand 
the three said infant children. A demand in writing was 
made on Mrs. Cook but she resisted said demand bv films: 
this appeal, and said order of the court remains unexecuted. 

STATEMENT OF POINTS. 

Appellee believes the points at issue herein are the 
following: 

1. That the courts of this jurisdiction are bound by the 
decree of the New York Court pleaded herein and that the 
same was correctly recognized by the court as binding upon 
the parties in view of the fact that there has been no 
material or substantial change in the circumstances and 
conditions relating to the custody and welfare of the chil- 
dren since the rendition of the last New York decree. 

2. That the order of the court below sufficiently stated 
the findings of fact and conclusions of law. 

SUMMARY OF ARGUMENT. 

Circumstances and conditions relating to the custody and 
welfare of the infant children have not changed in any sub¬ 
stantial respect since the rendition of the order of March 
11, 1941, continuing the custody in the appellee. 

Since the welfare and best interests of the infant chil¬ 
dren, conceded to be of primary importance by all concerned, 
was determined by a court of competent jurisdiction of a 
sister state on March 11, 1941, to be best served by en¬ 
trusting their custody to the appellee, the fact that no 
substantial change of circumstances as they existed at that 
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time has been found by the lower court in this jurisdiction 
requires that such determination of welfare and best in¬ 
terests of the children be not disturbed. The lower court’s 
decision in this respect is in accordance with the law of 
the District of Columbia as pronounced by this court. 

‘‘The Memorandum of the Clerk” and the formal Order 
issued as the District Court’s decision in the instant case 
adequately stated the material findings of fact and conclu¬ 
sions of law. 

ARGUMENT. 

I. 


It is to be noted that counsel for appellant attempts to 
find change of circumstances taking place prior to the last 
order of the New York court of March 11,1941, which forms 
the basis for the instant proceedings. In so doing, he 
recites on page 8 of liis Brief that at the time of the entry 
of the decree of February 15, 1940, awarding custody to 
the appellee, the paternal grandfather of the children, the 
children actually were allowed to live in the home of their 
father rather than the home of the appellee, their legal 
custodian. However, we wish to point out that all of the 
facts, circumstances and conditions which existed at the 
time of the rendition of the last order of the New York 


court on March 11, 1941, were fully known to that court 
when it ordered the continuation of the legal custody in 
their paternal grandfather, the appellee. 

One of these circumstances, namely, the fact that the 
children stayed most of the time with their father, Charles 
Cook, and their father’s family by subsequent marriage, 
was fully known to the court at all times while this case 
was within its jurisdiction. In fact on February 19, 1941, 
the Children’s Aid Society for Prevention of Cruelty to 
Children in Buffalo, made a full and comprehensive report 
to Honorable John V. Maloney of the Supreme Court of 
Erie County, New York, after obtaining a similar report 
from the Children’s Welfare Society in Washington, D. C., 
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which set out clearly and distinctly that the children lived 
with their father and stepmother and were happy living 
there, although the legal custody had been reposed in the 
grandfather, who lived two doors away. This fact as to the 
residence of the children was fully known to the court when 
its order of March 11, 1941, was issued. It also knew as 
1 stated in the facts (supra) that each of the children spent a 
great deal of their time in their grandfather’s home, slept 
and ate there, and he had constant supervision over them. 

We submit that the inference which appellant’s counsel 
seeks to establish that this vras a change of circumstances 
which the lower court in the instant case should have con¬ 
sidered substantial, was an improper one. 

Clearlv the only circumstances or conditions which the 
lower court in the instant case properly could have con¬ 
sidered were such circumstances and conditions which did 
not exist when Justice Maloney entered his latest order. 
As to all facts which did exist then, that order is res 
ad judicata under the recent ruling of this court in Boone v. 
Boone , App. D. C. No. 8251 (132 Fed. (2) 14) The lower 
court in the instant proceedings fully realized its province 
■ in determining the merits of this case when it confined its 

consideration to substantial circumstances and conditions 
which might have been changed since the rendition of the 
last decree, and its ultimate finding of fact was that no 
such “substantial change of circumstances or conditions has 
occurred since March 11, 1941.” In dew of the above, 
therefore, the first alleged change in appellant’s Brief is 
immaterial and to be ignored. 

The second alleged change of circumstances is the financial 
condition of the appellant. Here again appellant goes back 
to the order of February 15, 1940, changing the custody of 
the children from appellant to appellee, the paternal grand¬ 
father. It is stated that the earnings of appellant were 
$100 per month, and at the time of the entry of the March 
11, 1941 decree, she was earning $135 per month. This in- 
i crease of $35 per month was not a factor sufficiently sub- 
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stantial for the New York court to alter the custody 
previously placed in the grandfather. Furthermore, we 
question what the court’s reaction would have been if it had 
then known that appellant had filed an affidavit with it, 
falselv claiming she had accumulated $800 in a bank in 
Washington, D. C., when the facts were that the entire 
amount ordered to be accumulated by the New York court 
apparently had been dissipated prior to the date of her 
affidavit, January 25, 1941, and that she had attempted to 
obtain a loan of $800 from the bank in order to substantiate 
hbr affidavit and had been refused, and later, on February 
15, presumably had obtained said amount from some other 
source for the purpose of making this deposit, which de¬ 
posit was withdrawn two days later. 

It appears that since the rendition of the last decree on 
March 11, 1941, appellant’s financial position has improved 
to the extent only that her salary at the time of the hearing 
was $150 instead of $135 per month with certain other in¬ 
definite sums by occasional Spanish-English translations at 
home which did not exceed $40 a month, and these additional 
earnings were not constant. As contrasted with the in¬ 
crease of $35 per month in salary in the interval between 
the February 15, 1940 and the March 11, 1941 decrees, it 
is to be noted that the monthly salary of appellant from 
the date of the last decree to the date of the hearing below 
increased onlv to the extent of $15 with certain indefinite 
additions not exceeding $40 per month. At most, therefore, 
appellant’s financial position may be said to have improved 
to the extent of $55 per month. 

Against this ostensible increase, however, we direct this 
court’s attention to the fact brought out in the hearing and 
arguments below that by reason of a later order of No¬ 
vember fi, 1941, wherein appellant was adjudged in con¬ 
tempt of the New York court because of her detention of 
the children, she no longer was entitled to payments from 
the children’s father of $80 per month which she had been 
receiving theretofore for alimony and maintenance and 
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support of the children on authorized visits to Washington. 
With the loss of this income, she was in a less favorable 
financial position than she had been prior to the order of 
March 11, 1941. Consideration of present enhanced living 
costs further emphasizes this conclusion. 

As to the third alleged change of circumstances, counsel 
for appellant recites the fact that appellant established her 
own separate home at 5201 Chevy Chase Parkway, N. W., 
Washington, D. C., consisting of four bedrooms, living 
room, dining room, kitchen and two baths. He argues that 
surely this change of residence from that of her former 
residence with her mother in Chevy Chase, Maryland, is a 
vital change of circumstances and conditions for the better. 
However, counsel fails to point out to this court that this 
change of circumstances occurred prior to the rendition of 
the last order of March 11, 1941, of the New York court, 
and that these circumstances existed when said order con¬ 
tinued the custody in the appellee. The evidence adduced 
at the hearing established that this change of residence 
occurred on October 15,1940. (See affidavit dated January 
25, 1941, Phys. Ex. 11) 

We concede, as appellant argues, that the children have 
become older since March 11, 1941; that they are normal 
children and therefore more capable and better able to form 
a rational opinion. We believe they were capable of form¬ 
ing a rational opinion when they were residing in Buffalo 
and expressed the desire to remain there with their grand¬ 
father and father. Their present expression of preference 
is completely influenced, no doubt, by their continuous resi¬ 
dence in Washington without any period of visitation to 
Buffalo since June, 1941. This would have had an im¬ 
portant bearing on the decision in the lower court only if 
considerable changes of circumstances and conditions had 
occurred in Buffalo since the last decree. 

It is interesting to note that counsel for appellant makes 
no attempt to allege any change of circumstances and con¬ 
ditions in Buffalo as they existed at the time of the last 
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decree, although numerous allegations were made in this 
regard by appellant in her return to the petition for a writ 
of habeas corpus. No real effort was made at the hearing 
to substantiate such allegations, and all inferences with 
respect thereto were completely dispersed by the testimony 
of the appellee and the oldest child, Beverly. 

We do not doubt that conditions in the home of the 
appellant are pleasant and that the children are well-fed, 
properly clothed and cared for as stated by counsel, nor do 
We doubt the love and affection between them and their 
mother. This, however, is not such a change of circum¬ 
stances or conditions of an emergency character as would 
justify the District Court of this jurisdiction in altering the 
custodv heretofore determined bv the Buffalo court, which 
had jurisdiction of all the parties and the subject matter. 
If appellant believes that the existing order should be modi¬ 
fied to award her custody of the children, that is a matter 
for proper presentation to the Buffalo court. See in re 
Fenner . 161 Wash. 479, 297, P. 757. 

It is patent from the foregoing discussion that there has 
been no substantial change of circumstances and conditions 
from those as they existed at the time of the last decree 
of March 11, 1941. It is the law in the District of Co¬ 
lumbia, which is in accord with the weight of authority in 
this country, that when an award of custody of minor 
Children is made by a decree of a court of competent juris¬ 
diction, such an award is final and conclusive as to all 
matters as they existed at the time of such decree, and is 
entitled to full faith and credit under the Federal Constitu¬ 
tion. A corollary of this rule is that such a decree is not to 
be disturbed by the court of the jurisdiction in which the 
children are physically located except upon convincing 
proof of changed circumstances and conditions arising sub¬ 
sequent to the latest decree of the sister state, and these 
conditions must be of a substantial nature affecting ad¬ 
versely the interests and welfare of the children and calling 
for emergency action by the court of the forum. 
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This rule was very clearly expressed by this court in the 
recent case of Rosenberger v. Rosenberger, 68 App. D. C. 
220; 95 F. 2d 349, where it was stated: 

“It is true that in our earlier decisions we have said 
that when the matter of custody has been adjudicated 
by the court of another jurisdiction, it is necessary in 
order to warrant the taking of jurisdiction by the 
courts of the District—that the circumstances winch 
existed at the time of such adjudication should have 
changed. Church v. Church, Burrowes v. Burrowes, 
Heavrin v. Spicer, all supra. We did not rule, how¬ 
ever, that whenever the circumstances should have 
changed, the court which had first taken control and 
still retained it should be ousted of its jurisdiction. 
“The statements which appear in the earlier cases 
had in mind exceptional circumstances, involving fit¬ 
ness of the custodian or otherwise threatening imme¬ 
diate danger to the life, health, morals or welfare of 
the child and calling for emergency action by courts of 
the District—on the theory that the courts of first 
control were powerless to afford the protection which 
was immediately necessary, and that the child being at 
least temporarily in the District, the courts there were 
the proper tribunals to act for her protection.” 

It is to be noted especially that the changed circumstances 
which the court considers are those which have come into 
existence since the date of the foreign decree, and they 
must be of a “substantial, not shadowy character” ( Heavrin 
v. Spicer , 49 App. ]). (A 337, 265 F. 977) “involving the 
fitness of the custodian or otherwise threatening an im¬ 
mediate danger to the life, health, morals or welfare of the 
children and calling for emergency action by the courts of 
the District” ( Rosenberger v. Rosenberger, supra). 

The recent decision of this court in the caso of Daniel F. 
Boone v. Martha Lightner Boone , App. D. C. No. S251, 132 
Fed. (2) 14, decided on November 30, 1942, illustrates 
graphically the rule in the District that the change of cir¬ 
cumstances must be of such a substantial character threat¬ 
ening danger to life, health, morals and welfare of the 
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children physically located within this jurisdiction and 
calling for emergency action. In that case the father was in 
the same position as the appellant herein, although the 
children had not been within the jurisdiction of North 
Carolina when the decree awarding custodv to the mother 
was issued. Nevertheless, the father detained the children 
in the District of Columbia in violation of the North Caro¬ 
lina decree. 

At the hearing upon a petition for writ of habeas corpus 
brought bv the mother to obtain the custodv awarded her 
by the North Carolina court, it was established that the 
children had been moved by the father from an overcrowded 
apartment house near the Union Station to a $16,000 mod¬ 
ern, detached private home with four baths, on upper 16th 
Street, with better surroundings and healthful conditions. 
Despite proof of these changed conditions in the District 
of Columbia, Mr. Justice Bailey granted the writ of habeas 
corpus directing the surrender of the children to their 
mother. In his opinion, after reciting the North Carolina 
decree, the Justice said: 

“Now the same question arises in this jurisdiction 
and the only question, I think, for this court to deter¬ 
mine is whether such changes have arisen since the 
decision of the North Carolina court as to make it 
clearly to the interest of the children that the father 
should have the custody in derogation of that judgment 
of the North Carolina court. 

“1 am satisfied from the testimony that the mother is 
prepared to take care of the children in North Caro¬ 
lina; that her home is as suitable a place for them to be 
reared as is the District of Columbia; and I see no 
reason to hold that any changes have occurred which 
are sufficient upon which this court could base an order 
now in conflict with the judgment of the North Carolina 
court. 

“I think the interests of the children are as much 
conserved by their remaining in North Carolina under 
the custodv of the mother as they would be under the 

custody of the father in the District of Columbia; 

• • • »>* 
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This court in affirming the lower court stated: 

“We think, therefore, that the District Court was right 
in holding itself bound, with respect to the conditions 
at the time of the North Carolina court’s order, by that 
court’s findings. This is simply to say that we should 
not needlessly thresh over old straw, but should apply 
the doctrine of res judicata as far as the nature of the 
case permits.” 

The facts in the instant case, we submit, are even stronger 
than those in the Boone case to warrant this Court in 
recognizing the full force and effect of the last order of the 
New York court. Here, unlike the Boone case, the children 
and all parties were before the New York court; there is 
no possible question of that decree having any extraterri¬ 
torial effect; the children are still legally domiciled in 
Buffalo, New York, being within this jurisdiction only by 
reason of the violation of the order of the New York court. 
And furthermore, there were no such improvements in 
conditions here in Washington as appeared in the Boone 
case, which, nevertheless, were not considered by Mr. 
Justice Bailey and this Court as “substantial”, and of a 
nature requiring emergency action adverse to the existing 
New York decree. See also, Burroughs v. Burroughs, 64 
App. D. C. 392, 7S F. 2d. 742. 

Appellant’s attorney in the instant case dwells at great 
length upon the fact that the children expressed a prefer¬ 
ence at this time to stay in Washington with their mother, 
and has cited and quoted from a number of cases where 
preferences of children were given weight in the court’s 
decision. None of these cases, however, involve the ques¬ 
tion of the effect to be given to a decree of custody of a 
foreign state. They merely state the usual rule of law 
governing local cases when the desires and wishes of chil¬ 
dren old enough to form a considered judgment are received 
in original cases involving their custody or guardianship. 
We submit that none of these cases is applicable to the 
instant question involving the recognition of the New York 
decree, especially when it is to be assumed that the New 
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York court, prior to its last order, considered all of tlie 
vital factors, including the welfare and desires of tlie 
children. 

Many passages may be found, of course, which supply 
the sympathetic language with which appellant's counsel 
wants to paint his picture of love, affection and tender care 
of the mother as being in the best interests of the children, 
but the cases which he cites do not always turn their deci¬ 
sions solely upon such considerations. Most of the later 
cases, in the absence of substantially changed circum¬ 
stances, hold that foreign decrees awarding custody are to 
be given full effect in other states, and are not to be set 
aside merely because a judge of the forum disagrees with 
the action taken in a foreign court. This clarification of the 
rule is aptly presented by the New York Court of Appeals 
in Ansorr/e v. Armour , 2G7 X. Y. 492, reversing 243 App. 
Div. 524, where it was held the court below was in error in 
granting custody to the mother—the order being based 
merely upon the opinion of the trial judge that “the child’s 
greatest need at this time is not the things that money will 
buy, but understanding, love, and affection such as can exist 
only between a mother and her daughter”. The court de¬ 
clared failure to recognize the Nevada decree on these 
grounds was unjustified, as nothing in the record indicated 
that the welfare of the child “due to subsequent events or 
conditions” demanded or required a change in custody. 

In Ex Parte Burns (Wash. 193S), 77 P. 2d 1025, although 
the court found that conditions affecting the welfare of the 
child had changed since the rendition of the California de¬ 
cree, nevertheless, it held that the effect of such change upon 
the proper custody of the child should be left to the Cali¬ 
fornia court for determination. The principal ground of 
the decision was a question of public policy. The court 
declared that if it should not allow the California court to 
determine the custody of the child under the changed con¬ 
ditions, encouragement would be given to the taking of 
children by divorced parents from one jurisdiction to an¬ 
other “and thus invite interminable litigation over the cus- 
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tody of minor children, and by thus placing the custody of 
minors in an inchoate condition would seriously interfere 
with the welfare of children’’. Such element certainly 
would have been a constant apparition in the instant case 
if the District Court had not restored the custody to ap¬ 
pellee and to the jurisdiction of the Xew York Court. 

And further, we point out a very significant remark in 
the court’s opinion in the case of In Re Renner, supra, which 
is extremely pertinent in the consideration of this case. 
There the appellate court recognized that the lower court 
was correct in hearing all relevant and material testimonv 
relative to changed circumstances, but it further stated: 

* * it was not proper to assume that the courts of 
Washington are pre-eminently qualified to determine 
what would best promote the welfare of the children.” 

In this case the Washington court considered that the 
Montana court having original jurisdiction of the parties 
was just as well qualified to determine the best interests of 
the children when it awarded custody to the father. The 
mother, after this adverse decision, surreptitiously removed 
the children from Montana into the state of Washington, 
and the father was forced to petition for a writ of liabaes 
corpus there. Decrying this conduct by the mother, the court 
concluded: 

“As above stated, the trial court in this proceeding 
was correct in inquiring fully into all relevant matters, 
but respondent having failed to show*, concerning the 
proceedings in Montana, anything more than the fact 
that she disagreed with the conclusions reached bv the 
judge, and that she placed her judgment and her wishes 
above the expressed decision of that court, we are of 
the opinion that the two older boys should be delivered 
to the custody of their father, to be by him returned to 
the jurisdiction of the Montana court, before which 
respondent may present any evidence which she can 
produce for the purpose of enabling that court to enter 
such order as will best conserve the welfare of the 
children:” 
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Most of the remarks by the court in the Penner case are 
equally applicable here. It is only by reason of the appel¬ 
lant’s defiance of the New York court that these proceedings 
come before this Court, and about the only fact appellant 
can show is her disagreement with that court order for 
which she has proper redress by appeal to that court. Not 
having shown any change of circumstances which this court 
considers of a substantial character, it is submitted that the 
New York court’s decision as to the welfare and best in¬ 
terests of the children should not be disturbed by the courts 
of the District of Columbia. 

We cannot emphasize too strongly the fact that the appel¬ 
lant here originally submitted herself to the jurisdiction of 
the New York court, and on her original application at the 
time of the divorce was awarded custody of the children. 
Nevertheless, that court, having jurisdiction of all of the 
parties and status of the children—all parties being phy¬ 
sically in the presence of the court and domiciled there, 
saw fit, after full investigation of all of the circumstances, 
to divest the appellant of the legal custody and to award 
that custody to Dr. George Cook, the appellee. Furthermore, 
appellant, having violated that order by unauthorized de¬ 
tention of the children in the District, was adjudged by a 
formal decree in contempt of that court. Any appeal to the 
courts of the District should therefore not result in coun¬ 
tenancing the perpetuation of the contempt when the wel¬ 
fare of the children would not be jeopardized, as shown by 
the record, by their return to the rightful custody of the 
appellee. 

n. 

Appellant’s counsel objects that the District Court’s 
u Memorandum to the Clerk” containing its ultimate find¬ 
ing of fact and conclusion of law does not satisfy Rule 52 
of the Rules of Civil Procedure. But the application of this 
Rule has been clearly defined by this Court in a number of 
cases, amply demonstrating that where the record consists 
of admitted evidence, as here, (see agreed narrative state¬ 
ment of testimony, Appellant’s App. p. 23-27), and docu- 
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mentary exhibits, the trial court is not required to make 
findings on all the facts presented and need only find such 
ultimate facts as are necessary to reach the decision. Shell- 
man v. Shellman, 68 App. D. C. 197, 198, 95 F. 2d. 108; 
Goodacre v. Panagopoulos, 72 App. D. C. 25,110 F. 2d. 716; 
Klimkiewicz v. Westminster Deposit and Trust Co., App. 
D. C. 122 F. 2d. 957. 

These cases and many others dealing with Rule 52, in¬ 
cluding the tw’o which appellant quotes, hold that a judg¬ 
ment will stand if the opinion below gives the appellate 
court a clear understanding of the basis of the decision. 
Obviously there is no reason, except in the interest of de¬ 
laying the children’s delivery to appellee in Buffalo, for 
appellant’s wish to have the case remanded for additional 
findings here. 

The Court below found the ultimate facts necessary for 
its decision that (1) “the New York court had jurisdiction 
over the parents and the children”, (2) “after due con¬ 
sideration (it) made the order it did”, and (3) “I find no 
such change of circumstances or conditions to warrant this 
Court in not giving full faith and credit to the decree of the 
New York court”. 

Specific findings as to the best welfare of the children 
w r ere unnecessary as they were a necessary element of, and 
embodied in, the finding that the circumstances (including 
those in the interest of the children’s best welfare) had not 
changed. Current expression of preference by the children 
to the judge in chambers were, in view of the Court’s ulti¬ 
mate finding, unavailing to alter the decision. 

We submit that no reversible errors appear in the deci¬ 
sion of the Court below. 
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CONCLUSION. 

The Order of the District Court dated October 21, 1942, 
should be affirmed and the writ of Habeas Corpus be exe¬ 
cuted forthwith in accordance with said Order. 
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